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Kirk v Industrial Relations Commission of New Soitales

Kirk Group Holdings Pty Ltd v WorkCover Authorityew South Wales (Inspector Childs)
[2010] HCA 1

3 February 2010

S106/2009, S347/2008 & S348/2008

ORDER

Matter No S106/2009

1. Appeal allowed.
2. Set aside the orders of the Court of Appeal ofShpreme Court of New South Wales made on 3
July 2008 and in their place order that:

(a) the orders of the Industrial Court of New SoWhles made on 9 August 2004, and on 24
January 2005 and the orders of the Full

Bench of the Industrial Court of New South Waledaenan 15 November 2006, and on 8
May 2007 be quashed; and

(b) the second defendant, the WorkCover Authofityeav South Wales, pay the plaintiffs'
costs.

3. Second respondent to pay the appellants' costasrCourt.
4. Amend the title of the proceedings in this Courtlbleting "Industrial Relations Commission of
New South Wales" and substituting "Industrial CafrNew South Wales".
Matter No S347/2008
Application for special leave to appeal dismissed.
Matter No S348/2008

Application for special leave to appeal dismissed.

On appeal from the Supreme Court of New South Waelsthe Industrial Court of New
South Wales

Representation
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G J Hatcher SC with C S Ward for the appellantSi66/2009 and the applicants
S347/2008 and S348/2008 (instructed by David Lartiagyers)

Submitting appearance for the first respondentliae®2009

M G Sexton SC, Solicitor-General for the State efANSouth Wales and J V Agius SC with
P M Skinner and A M Mitchelmore for the second mggent in S106/2009, for the
respondent in S347/2008 and S348/2008 and intergenieach matter on behalf of the
Attorney-General for the State of New South Walest(ucted by WorkCover Authority and
Crown Solicitor (NSW))

S J Gageler SC, Solicitor-General of the Commontegith S J Free intervening in each
matter on behalf of the Attorney-General of the Gawmnwealth (instructed by Australian
Government Solicitor)

M G Hinton QC, Solicitor-General for the State afugh Australia with S A McDonald
intervening in each matter on behalf of the Attgr@eneral for the State of South Australia
(instructed by Crown Solicitor (SA))

S G E McLeish SC with C O H Parkinson interveningach matter on behalf of the
Attorney-General for the State of Victoria (instieat by Victorian Government Solicitor)

Notice: This copy of the Court's Reasons for Judgrnsesubject to formal revision prior to publicatiin
the Commonwealth Law Reports.

CATCHWORDS

Kirk v Industrial Relations Commission of New South Wales
Kirk Group Holdings Pty Ltd v WorkCover Authority of New South Wales (Inspector
Childs)

Occupational health and safety — Statutory duBceupational Health and Safety A€83
(NSW), ss 15 and 16 provided duties of employéetsure the health, safety and welfare at
work of all the employer's employees" and that §pas not in the employer's employment
are not exposed to risks to their health or sadesing from the conduct of the employer's
undertaking" — Section 53(a) provided a defenceravitevas "not reasonably practicable ...
to comply with the provision of this Act" — Breaohduty criminal offence — Statement of
offences as particularised did not identify whaeswees defendant could have taken but did
not take to fulfil duty — Whether statement of oife must identify act or omission said to
constitute contravention of s 15 or s 16 — Whethiture to charge act or omission an error
of law — Whether error on the face of the recoMYhether jurisdictional error.
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Evidence- Competence and compellability of accused per— Joint trial- Industrial
Relations Acl996(NSW),s 163(2)required hearing to be conducted in accordande tivé
rules of evidence Evidence Acl995(NSW),s 17(2)provided that a defendant is not
competent to give evidence as witness for prosecutiNo power of Industrial Court of
New South Wales to dispense withi 7(2)— Defendant called as witness for prosecution —
Whether jurisdictional error — Whether error on thee of the record.

Administrative law — Jurisdictional error — Errdrlaw on the face of the record — Whether
orders in nature of certiorari available.

Statutes — Privative clause — Industrial Court eiWNSouth Wales — Construction of
privative clause — Whether privative provision efiee to prevent review for jurisdictional
error — Whether effective to prevent review fooeif law on the face of the record —
Relevance of exclusion of right to appeal to Sugré&ourt of New South Wales and to High
Court of Australia.

Constitutional law (Cth) — Chapter IIl — State Serpe Courts — Power of State Parliament to
alter defining characteristic of Supreme Court &tate — Supervisory jurisdiction —

Whether a defining characteristic is power to ao@finferior courts and tribunals within

limit of their authority to decide.

Procedure — Costs — Appellate court exercising rsigmey not appellate jurisdiction —
Appellate court makes orders in nature of certicrAhether appellate court has power to
make orders in place of orders quashed.

Words and phrases — "act or omission", "certiorddescription of offence”, "error of law

on the face of the record", "jurisdictional errdifirivative provisions", "reasonably
practicable”, "superior court of record"”, "Supre@wurt of a State", "the record".

Constitution Ch I, ss 71 73, 75(V).

Criminal Procedure Ac1986(NSW),s 11.

Evidence Ac1995(NSW),ss 17(2)190.

Industrial Relations Act996(NSW),ss 1791632).
Occupational Health and Safety A83 (NSW), ss 15, 16, 53.
Supreme Court Ad970(NSW),s 69.

Supreme Court (Summary Jurisdiction) AB67 (NSW),ss 4 6.

1. FRENCH CJ, GUMMOW, HAYNE, CRENNAN, KIEFEL AND BHLJJ. The Court heard
together three related proceedings. The first (@6Sof 2009) is an appeal from the Court of
Appeal of the Supreme Court of New South Wales. Oltimate question in the appeal is whether
the Court of Appeal erred in refusing orders intlaéure of certiorari to quash the orders for the
convictions of the appellants in what is now théustrial Court of New South Wales ("the
Industrial Court")1] for offences against tH@ccupational Health and Safety AQ83 (NSW)

("the OH&S Act")2].
2. The other two proceedings (Nos S347 and S348 8)28@ applications for special leave
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appeal against, respectively, a decision of theBemch of the Industrial Court given «
15 November 2006 and a subsequent decision ofulh&énch given on 8 May 2007.

3. If the appeal succeeds and the convictions capipellants are quashed by order of this Court, the
occasion for detailed consideration of the spdemle applications will be removed and they
should be dismissed. In the reasons which folldenéion is given first to the disposition of the
appeal and the conclusion reached is that the Appeald be allowed and the convictions
guashed.

4. The appellants contend that in ordering theivadions the Industrial Court fell into jurisdictial
error in several respects and that the Court ofedppccordingly should have made an order to
quash. They further contend that upon the propestcaction of the relevant legislation there was
no "privative provision" effective to exclude theegcise of that jurisdiction by the Court of
Appeal. In construing such a privative provisioa #ppellants point to the jurisdiction of the
Supreme Court at federation as superintendenttafitals and other courts of New South Wales,
and to the avenue for appeal to this Court fromsilees of the Supreme Court which is mandated
by s 73(ii) of theConstitutiori3].

The facts

5. The appellant company, Kirk Group Holdings Ptgl (the Kirk company"), was the owner of a
farm near Picton, New South Wales. Mr Kirk was@chor of that company, but did not take an
active part in the running of the farm. He had aarfing experience and was not in good health.
He left the day to day operation of the farm to®aham Palmer, who was employed by the Kirk
company as a farm manager. Mr Palmer had run a [angperty of his own and Mr Kirk
considered him to be a very competent person.

6. An All Terrain Vehicle ("the ATV") was purchaség the Kirk company in June 1998 on
Mr Palmer's recommendation. On 28 March 2001, #te the subject of the offences, Mr Palmer
used the ATV to deliver three lengths of steeliocing contractors who were working in the far
back paddock of the farm. He secured the steaty cacks at the rear of the ATV. A formed
road led to the area where the contractors wer&iagrMr Palmer left that road and proceedel
the ATV down the side of a hill. There was no fodhtgack on the slope and it was steep. It was
unnecessary for Mr Palmer to take this route gihenexistence of the road. At first instance, in
the Industrial Court, Walton J observed that nobkmasw why Mr Palmer had elected to drive the
ATV down the side of the hill. The ATV overturnedcaMr Palmer was killed.

The OH&S Act

7. Part 3 of the OH&S Act contained provisions rielgto the health, safety and welfare of
employees and other persons at a workplace. Divikiof Pt 3 concerned the general duties of
employers and employees in that regard. The offeimcquestion on this appeal involve
contraventions of the duties imposed upon employgiss 15 and 16, which appeared in Di¥ 1
An offence against the sections was punishable gpawuiction by a penalf$]. The maximum
penalty under the Act was two years imprisonr@nt

8. Part 6 of the OH&S Act concerned offences agdhestAct. Proceedings for an offence were to be
dealt with summarily and could be brought beforeltidustrial Couif7]. Section 50 in Pt 6 dealt
with the liability of directors and persons conaawith the management of corporations for
offences by corporations. Section 53 provided &fedces to proceedings for offences against the
Act.

9. Section 15 commenced with the following generatesteent of an employer's du
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"(1) Every employer shall ensure the health, sadety welfare at work of all tr
employer's employees."

Sub-section (2) provided examples of what may armtmua contravention of that obligation:

"(2) Without prejudice to the generality of subsect(1), an employer
contravenes that subsection if the employer fails:

(a) to provide or maintain plant and systems oflutbat are safe and without
risks to health,

(b) to make arrangements for ensuring safety asdrade of risks to health in
connection with the use, handling, storage or prariof plant and substances,
(c) to provide such information, instruction, traig and supervision as may be
necessary to ensure the health and safety at vidhnie @mployer's employees,
(d) as regards any place of work under the empleygentrol:

(i) to maintain it in a condition that is safe amihout risks to health, or

(ii) to provide or maintain means of access to egiess from it that are safe and
without any such risks,

(e) to provide or maintain a working environmenttfte employer's employees
that is safe and without risks to health and adeqgas regards facilities for their
welfare at work, or

(f) to take such steps as are necessary to makaldean connection with the
use of any plant or substance at the place of wddquate information:

(i) about the use for which the plant is designed about any conditions
necessary to ensure that, when put to that us@lahéwill be safe and without
risks to health, or

(if) about any research, or the results of anyviaae tests which have been
carried out, on or in connection with the substaaog about any conditions
necessary to ensure that the substance will beasafevithout risks to health
when properly used.”

Section 16(1) referred to the obligations of an lexygr to persons present at the workplace:

"(1) Every employer shall ensure that personsmtiié employer's employment
are not exposed to risks to their health or sadesing from the conduct of the
employer's undertaking while they are at the emgafgyplace of work."”

10. A few observations may be made at this poing diligation upon the employer is expressed in
terms personal to that employer. It is the employleo must ensure the health, safety and welfare
of employees at work. The obligation is the kindhoh-delegable duty spoken ofKondis v State
Transport Authoritfg]. It is not expressed in terms of the standardgeised by the common law,
to take reasonable care. It is higher. So muchigeat from the requirement "to ensure" the
health, safety and welfare of employees or thadqres are not exposed to risks to their health and
safety at the place of work. The exclusion of toemmon law standard is confirmed by the tern
the defences provided by s 53, to which referentiesiaortly be made.

11. Section 15(2) identified, in general terms, saypes of measures which an employer may need to
take in order to ensure the health, safety andaneléf employees. The list is not exhaustive. V
measures are necessary to be taken will dependthpgrarticular circumstances prevailing at the
workplace, what activities are there conducted,twin@chinery, plant or substances are involved,
the tasks undertaken by the employees and ths skithe employees in question, to mention k
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few factors. What the terms of «s (2) make plain is that an employer must iderrigis to the
health, safety and welfare of employees at the plade and take steps to obviate those risks.
where plant and machinery are used at a workpiacemployer must keep them in good order,
where to do otherwise would pose a risk to emplsyeealth and safety, and must implement
systems concerning their use so as to obviate @ty rssk9]. An employer is required to identify
risks to employees which might be overcome by tio@ipion of information, instruction, training
or supervision and then to take such action inrigédrd "as may be necessaty]. An employer
is to "take such steps as are necessary" to malialale information concerning the use for which
plant is designed and conditions necessary faaifis usgll]. Section 16 required similar
considerations and measures to be undertaken egffect to non-employees present at the
workplace.

12. Sections 15 and 16 comprehend that the genetaligd duty is contravened when a measure
should have been taken by an employer to obviatdaartifiable risk. That those provisions are
contravened where there has been a failure, opatief an employer, to take a particular
measure, is confirmed by references in ss 15 and Mhat constitutes an offence. Sections 15(4)
and 16(3) referred to "the act or omission cona#fméhich "constituted a contravention” of s 16
or s 15 respective]§2]. Section 49 in Pt 6, which concerned the timdristituting proceedings
for offences, provided that they must be institutgithin two years "after the act or omission
alleged to constitute the offence™.

13. To this point reference has been made to thdifabation of what should have been done by an
employer, which will arise in a case such as thlsgre an employee has been harmed. It is not
necessary that harm has already befallen an engfoyan offence to have been committed.
Where an inspector authorised under the OH&S Aentifies a risk to the health, safety or welf
of employees present at a workplace, which an eyeplioas not addressed, s 15 may be
contravened. An obvious example would be the faitorguard dangerous machinery. Upon
conviction of such an offence the Industrial Caugty order the employer "to take such steps as
may be specified in the order for remedying thattenawithin a prescribed period, where it is
"within the person's power to remedy", in additionmposing a penalfg3]. It would be necesse
for the charge to identify the "matter” to be remedo enable such an order to be made.

14. A statement of an offence must identify theaaimission said to constitute a contravention of
s 15 or s 16. It may be expected that in many eets the specification of the measure which
should have been or should be taken will itselhtd the risk which is being addressed. The
identification of a risk to the health, safety amelfare of employees and other persons in the
workplace is a necessary step by an employer ahdrging the employer's obligations. And the
identification of a risk which has not been addeessy appropriate measures must be undertaken
by an inspector authorised to bring prosecutioreuthe Acitl4]. But it is the measures which
assume importance to any charges brought. Sedttbasd 16 are contravened where there has
been a failure, on the part of the employer, te fa#rticular measures to prevent an identifiable
risk eventuating. That is the relevant act or omrssvhich gives rise to the offence.

15. The necessity for a statement of offence totifjetine act or omission of the employer said to
constitute a contravention of s 15 or s 16 is ewene apparent when regard is had to the defences
which were available to employers in proceedingoftences against the provisions. Section 53
provided:

"It shall be a defence to any proceedings agaipstson for an offence against
this Act or the regulations for the person to prawa:

(a) it was not reasonably practicable for the petsccomply with the provision
of this Act or the regulations the breach of wheomstituted the offence, or

(b) the commission of the offence was due to caageswhich the person had
no control and against the happening of which & wapracticable for the
person to make provisiol[15]

http://www.austlii.edu.au/au/cases/cth/high ct/201am!| 11/02/201!



Kirk v Industrial Relations Commission; Kirk Grotjoldings Pty Ltd v WorkCover A... Page8 of 43

16. The scheme of this legislation stood apart froneotegislation of this type in Australia. In otf
States the employer's obligation, to take meadordke health and safety of employees and
others, was limited to the taking of such measasasere practicalfl&é6]. This Court has held that
such a provision places the onus upon the prosectdishow that the means which should have
been employed to remove or mitigate a risk weretmablg 17]. A feature of the legislation here
in question is that where an employer is charged amn act or omission which is a contravention
of s 15 or s 16, it will be necessary for the empido establish one of the defences available
under s 53 in order to avoid conviction. Wherearte is placed by the employer on s 53(a), it
would be necessary for the employer to satisfyinldestrial Court, to the civil standard of proof,
that it was not reasonably practicable to taketleasure in question. Such a defence can only
address particular measures identified as necesshgyve been taken in the statement of offence.

17. Section 53(a), in the context of proceedingoftences against ss 15 and 16, referred to the
situation where it is not reasonably practicableao employer to comply "with the provision of
this Act". It is not to be understood as requirargemployer to negative the general provisions of
ss 15 and 16 and to establish that every possgievas obviated. It requires that regard be had to
the breach of the provision which it is allegedstdated the offences. A breach or contravention
of s 15 or s 16 is the measure not taken, theramingssion of the employer.

18. The duties referred to in ss 15(1) and 16(1hoaremain absolute when a defence under s 53 is
invoked. The defence allows that not all measut@ishvmay have guaranteed against the risk in
guestion eventuating have to be taken. The measdriel must be taken are those which are
reasonably practicable. The term is not defineithénOH&S Act, but it may often involve a
common sense assessnigdit. An understanding of the scheme of Pts 3 and @uymtes
acceptance of the appellants' contention thatedessary to imply the common law standard of
care in ss 15(1) and 16(1). The OH&S Act delinis obligations of employers by the terms of
defences provided in s 53.

19. What was necessary to be done in connectionthatihealth, safety and welfare of employees and
others at the workplace depended upon the preséndentifiable risks and measures which cc
be taken to address them. The question which mfoas to what was or was not reasonably
practicable for the employer to have undertakedirexted to the measures so alleged. It is the
employer's act or omission with respect to thosasuees which had to be identified in the
statement of any offence charged under ss 15 and 16

The charges

20. Proceedings for an offence against the OH&Swse to be dealt with summarily by the
Industrial Courit19]. Section 168(2pf thelndustrial Relations Act996(NSW) (“thelR Act")
applied thesupreme Court (Summary Jurisdiction) A667(NSW) (“theSummary Jurisdiction
Act") to such proceedings and r 217B(1) of theustrial Relations Commission Rules 1996
(NSW) required proceedings to be commenced by phcagion for an order under4(1)of the
Summarydurisdiction Act Section 4(1)provided that, upon an application made by a puase in
accordance with the rules, an order was to be made:

"(a) ordering any person alleged in the applicatmhave committed an offence
punishable in the Court in its summary jurisdicttorappear at a time and place
specified in the order to answer to the offencegddin the order".

Section 168(3)(bpf thelR Act provided that the reference to the rules #was to be taken
as a reference to the rules of the Industrial Cdurbse rules required the application to
identify the person against whom the proceeding® Wweought; the Act and section under
which the defendant was alleged to have committetfence; and the nature of
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21.

22.

23.

offence that was alleg[20]. The Industrial Court could require the prosectidile an
affidavit verifying the allegations made in the Apgtion[21].

In the present case a judicial member of thedtréhl Court issued orders to Mr Kirk and the Kirk
company to attend to answer the charges referradthe application.
The Kirk company's offence against s 15(1) wated in the application as:

"... that the Defendant, on 28 March 2001, at ‘Mdtercules Farm' ... a work
place operated by the Defendant FAILED TO ensweéhtialth, safety and
welfare at work of its employees, in particular ke George Palmer, contrary
tos 15(1) ...".

The following particulars were given of the offence

"The particulars of the offence are that the Defanidailed to:

provide or maintain systems of work that wereesafid without risks to health in relation to the
operation of the Polaris All Terrain Vehicle (AT

provide such information, instruction, trainiagd supervision as may be necessary to ensure the
health and safety at work of its employees in i@tato the operation of the Polaris All Terrain
Vehicle (ATV");

to take such steps as are necessary to makkableain connection with the use of any plant
(namely the ATV) at the place of work adequaterimfation about the use for which the plant is
designed and about any conditions necessary toestisat, when put to use, the plant is safe and
without risks to health;

ensure that the Polaris All Terrain Vehicle (T was only operated by persons with appropriate
training.

adequately identify, assess and control riskshezdrds in relation to the operation of the ATV on
the farm.”

The statement of the offences concluded with tlegation that, as a result of the Kirk
company's failures, its employees, in particulardimer, were "placed at risk of injury”
and that Mr Palmer had suffered fatal injuries.
The second offence, against s 16(1), read:
"... that the Defendant, being an employer, on 28d1 2001, at ‘Mount
Hercules Farm' ... a work place operated by thebddnt FAILED TO ensure
that non-employees ... were not exposed to riskjofy arising from the
conduct of its undertaking while they were at ‘Mbdercules Farm', contrary to
Section 16(1) ...".

The particulars given of that charge were:

"The particulars of the charge are that the Defentialed to:

ensure that persons not in the employer's employmere not exposed to risks to their healtl
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24,

25.

26.

27.

28.

safety arising from the conduct of the employendartaking while they are at the employ

place of work in relation to the operation of th@dis All Terrain Vehicle (ATV");

ensure that the Polaris All Terrain Vehicle (YXJ was only operated by persons with appropriate
training; and

adequately identify, assess and control riskd Bazards in relation to the operation of the AGV
the farm."

It was alleged that the four contractors then eaddyy the Kirk company were exposed to
risks to their health or safety, as a result ofKik company's failures.

Mr Kirk was charged with the same offences. i88&0(1) of the OH&S Act provided that where
a corporation contravenes any provision of the Atiether by act or omission, each director o
corporation, and each person concerned in its neanegt, shall be deemed to have contravened
the same provision unless he or she satisfieqhestrial Court that he or she was not in a pas

to influence the conduct of the corporation intielato its contravention or, being in such a
position, used all due diligence to prevent thetravention.

The statement of the offence against s 15(1httlelmore than follow the words of that sub-
section. The first three particulars provided @& tffence simply combined the words of s 15(2
(c) and (f) with a reference to the ATV. Likewisgeetfirst particular relating to the s 16(1) offence
repeated the words of that sub-section and meogigected them to the operation of the ATV. Of
the other two particulars provided to each changéy, that which alleged a failure to ensure that
the ATV was operated by persons with appropriaimng came close to any measure of
specificity.

The common law requires that a defendant isledhtio be told not only of the legal nature of the
offence with which he or she is charged, but afsth® particular act, matter or thing alleged a=
foundation of the char¢2?]. In John L Pty Ltd v Attorney-General (NS, it was explained
that the older cases established that an informatald be quashed as insufficient in law if it
failed to inform the justices of both the naturdled offence and the manner in which it had been
committed?24]. In more recent times the rationale of that regjunent has been seen as lying in the
necessity of informing the court of the identitytbé offence with which it is required to deal and
in providing the accused with the substance ottrege which he or she is called upon to meet
[25]. The common law requirement is that an informat@mman application containing a statement
of offences, "must at the least condescend toiigerg the essential factual ingredients of the
actual offencd'26]. These facts need not be as extensive as thosé wliefendant might obtain
on an application for particuld&/]. In Johnson v Milley Dixon J considered that an information
must specify "the time, place and manner of themlgdint's acts or omissiofig3]. McTiernan J
referred to the requirements of "fair informatiardaeasonable particularity as to the nature of the
offence charged29].

The acts or omissions the subject of the chargesihejuestion had to be identified if Mr Kirk &
the Kirk company were to be able to rely upon a&deé under s 53. The defendaniamnson v
Miller was placed in a similar position. The statuteursiion provided that a licensee of licensed
premises would be liable to a penalty if a persas wesent on the premises during certain
prohibited hours, unless the licensee could estaloline of the justifications or excuses relating to
that person's presence provided for in the stalit@n J observed that each of the justifications
depended upon some feature pertaining to the péosowl in, or seen leaving, the premises and
that no licensee could succeed in bringing the waigen any of the grounds of excuse unless the
person or persons were identified and their presenca distinct occasion alledgéd].

The statements of the offences as particuladseabt identify what measures the Kirk company
could have taken but did not take. They do nottifiean act or omission which constitutes a
contravention of ss 15(1) and 16(1). The firstipatar of the s 15(1) offence suggests that
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29.

30.

31.

32.

Kirk company had some systems relating to the ajperaf the ATV in place, but that they we

not sufficient. It does not identify the deficienicythe system or the measures which should have
been taken to address it. The second particulas doeidentify what information, instruction or
training was necessary to be given to Mr Palméhemnther employee of the Kirk company. The
particulars of the s 16(1) offence say nothing albdwat should have been done to avoid exposing
the contractors to risk to their health and safieign the use of the ATV. Needless to say, the
appellants could not have known what measureswieeg required to prove were not reasonably
practicable.

Section 11of theCriminal Procedure Aci986(NSW) providef3l] that the description of any
offence in the words of an Act creating the offefisesufficient in law". InSmith v Moodj82], it
was held that such a provision did not dispensk thie common law ru[&3]. In Ex parte Lovell;
Re Buckle)34], Jordan CJ doubted that earlier authorities se@nath v Moodghould be
regarded as binding and that the object of theaoldgd be secured only by the requirement of
particulars on the face of the informatids]. Nevertheless, idohnson v Miller Dixon J appears

to have applied the common law riidé] and to have held that a statutory provision Ihat tmade
by s 110of theCriminal Procedure Ac1986"relates only to the nature of the offence andsduom
dispense with the necessity of specifying the tipt@ce and manner of the defendant's acts or
omissions[37].

No application was made to the Court of Appeakh order in the nature of certiorari quashing
the orders made by the Industrial Court that rexguir Kirk and the Kirk company to appear to
answer the offences charged. Those orders of thestrial Court were expressed as being made
pursuant te 4(1)of theSummary Jurisdiction Ads applied by 168of thelR Act. Section 4(1)

of theSummary Jurisdiction Ageermitted the making of an order "[u]pon an amilan being
made ... in accordance with the rules" and thevaglerules required that the nature of the offence
be statedSection 6(1)of theSummary Jurisdiction Agirovided, in effect, that no objection wa
be taken or allowed to any order made uredéby reason of any alleged defect in it in substance
or in form. Because no application was made to lytiaes orders requiring appearance to answer
the charges, it is neither necessary nor apprepideéxamine whether those orders were made
upon an application made "in accordance with thesfyuor to consider whether or h@w of the
Summary Jurisdiction Aanight affect the availability of an order in thatare of certiorari.
However, it may be said that the matter shouldhae® proceeded without further particularisa

of the acts and omissions said to found the chakyékout that particularisation, the Industrial
Court would be placed in the position to which Evateferred iflohnson v Mille38] where it
would act as "an administrative commission of imgiurather than undertake a judicial function.
Proceeding without further particularisation of #ets and omissions said to found the charges
reflected views as to the nature and extent ofithtg cast upon an employer by 15and 16 and

the limited operation to be given to the s 53 deésn

The Industrial Court's approach to offences agaisndtcand 16

It may be inferred from the concluding statemeatthe charges that it was considered sufficie
allege that, as a consequence of a series of ufisgdeailures on the part of the employer, there
remained present general risks to the health detlysaf employees and others. This mirrors the
approach to the requirementssafl5and 16 which appears to have been taken in assarie
previous cases in the Industrial Court and whick felowed in the present case.

Under the heading "Legal Principles" Waltonfénmed to a series of propositions arising from
cases in the Industrial Court which have been ameckto identify the extent of the duty imposed
by s 1939]. The list included the following propositions: thilae duty imposed upon an employer,
to ensure the health, safety and welfare of emgl®wt work, is absolute; that that duty is to be
construed as meaning "to guarantee, secure or cgataen"; and that the duty is directec
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33.

34.

35.

36.

"obviating 'risks™ to safety at the workplace. #ther proposition, said to arise from the ca

was that it was necessary to establish a causakction between a failure on the part of the
employer and the risk to the health, safety andaselof employees. This causal connection,
between a general class of risk and something wthelemployer could have done, was treated as
a matter of central importance in his Honour'seaasThe step which was not undertaken was to
identify the measure which the employer should Halten as relevant to the offence. To the
contrary, the cases are said to establish the pitopnothat a prosecutor is not required to
demonstrate that particular measures should haae tagen.

The propositions listed by his Honour appear taiagsthat the employer's obligation, to guara
against risks in the workplace, remains in existegicall times and that the question of an
employer's liability is to be determined by referero it. There is no discussion of how the
defences under s 53 can co-exist with that obbgafl he only reference to the defences in the
authorities referred to by his Honour is to therteiof s 53 and an acknowledgement that measures
which may have been taken may be relevant to tl@mee it was considered unnecessary for the
prosecutor to identify those measures, it wouldeappo follow that the employer would be
required to establish that there were no reasorablsticable measures, of any kind, which could
have been addressed to the type of risk. If thexe semething further that could be done, the
causal connection with the risk would remain areleémployer would be guilty of an offence. The
provisions of the OH&S Act relating to offence aefence were not intended to operate in this
way.

Walton J referred to earlier case law that thg dnposed upon an employer "is to be construed as
meaning to guarantee, secure or make certain"ratdte duty is directed at obviating "risks" to
safety at the workplace. References to guaranseelsemphasis upon general classes of risks
which are to be eliminated, tend to distract aitentrom the requirements of an offence against
ss 15 and 16. The approach taken by the Indu§taatt fails to distinguish between the content of
the employer's duty, which is generally stated, vedfact of a contravention in a particular cak

is that fact, the act or omission of the employérich constitutes the offence. Of course it is
necessary for an employer to identify risks pregettie workplace and to address them, in order
to fulfil the obligations imposed by ss 15 and ltés also necessary for the prosecutor to identify
the measures which should have been taken. Ikavas or is present, the question is — what
action on the part of the employer was or is remuto address it? The answer to that question is
the matter properly the subject of the charge.

His Honour approached the question, as to whetrgraventions were proved, in a manner
consistent with the views stated in the cases faiwine referred. His Honour identified the risks
relevant to the offences in question as relatindp¢ouse of the ATV off-road and to its use for the
purpose of towing and held that the Kirk companyty was to eliminate those risks. His Honour
found that the risks remained. The causal connectiavhich the cases spoke was present.

His Honour concluded, with respect to the defenueu s 53(a), that it could not be said that it
was not reasonably practicable to have taken ptiecesuagainst the risks. His Honour did not
consider whether particular measures which shoalg ftheen taken by the Kirk company needed
to be identified in the charges for the defencespierate.

The risks to which his Honour referred were dbsd in some detail in the Owner's Safety
Manual, which had been provided with the ATV at tihge it was purchased. His Honour was
prepared to accept that Mr Palmer had read the Mamd there was evidence that the other
employee had done so. In argument on the appdaikt@€ourt it was suggested by counsel that,
nevertheless, there were further steps Mr Kirk twedKirk company could have taken. They could
be seen in the findings of his Honour: that Mr Rad@and the other employee could have been
expressly instructed to comply with the Manual #mat there should have been further instruction
relating the warnings in the Manual to the teri@ithe farm, although the employees were fan
with it. His Honour also found, in connection witie defence and in general terms, that the
employees and the fencing contractors could haga ba/en training
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37.

38.

39.

40.

41.

42.

43.

44,

It is not necessary to further consider the conexs of these findings. For present purposes
sufficient to observe that his Honour's reasonslalg a wrong understanding of what constituted
an offence against ss 15 and 16 and how the deterdsy s 53(a) was to be applied in proceec
for such an offence. His Honour did not apprediast no act or omission on the part of the Kirk
company had been charged. To the contrary, his tfaaxepted the proposition that the
prosecutor is not required to demonstrate thatquéar measures should have been taken to
prevent the risk identified.

A consequence of the matter proceeding to cbamion the charges as stated, absent the
identification of measures the Kirk company shduwdgte taken, was that it was denied the
opportunity to properly put a defence under s 53(stead, the Kirk company was required to
show why it was not reasonably practicable to elate possible risks associated with the use, or
possible use, of the ATV. The guarantee againist sisen as provided by s 15, was treated as
continuing, despite a defence under s 53(a) beaiisgd. The operation of that defence was treated
as largely confined to an issue of reasonable éaasility.

The errors disclosed in the reasons of the mdu€ourt raise the question whether the Court of
Appeal should have made orders for certiorari quastine convictions. The resolution of that
guestion will require consideration of a privatp®visior]40] and the legal nature of the errors.
The construction of the privative provision wilsaldirect attention to the position of the Supreme
Court of New South Wales in the hierarchy of courtBlew South Wales and as a court from
which an appeal lies to this Court.

Before consideration is given to whether ordersastiorari should have been made, it is neces

to say something more about the curial histonhefrhatter and how the errors relied on as
warranting orders for certiorari were dealt withthe Supreme Court of New South Wales.

The history of the proceedings

Following convictiofd1] financial penalties were imposed upon Mr Kirk dne Kirk company
[42]. They instituted appeals against conviction amdesee in the Court of Criminal Appeal of
the Supreme Court of New South Wales and brougiggadings in the Court of Appeal of that
Court seeking orders in the nature of certiorad prohibition. In their written submissions with
respect to that application they also sought anirggnto their convictiongl3]. The appeal and t
application were heard together and dismig&gd

Section 179(1pf thelR Act provides that a decision of the Industrial Coistfihal and may not
be appealed against, reviewed, quashed or caliedjuestion by any court or tribunal”. The
provision extends to proceedings for any reliefeznedy, whether by order in the nature of
prohibition, certiorari or mandamus, injunctionsgcthration or otherwi$d5]. It does not apply to
the exercise of a right of appeal to a Full Bentcthe Industrial Coufti6]. Section 187 (apf the

IR Act provides to a party to the proceedings a rigtgppfeal to the Full Bench against a decision
of the Industrial Court. The appeal is by leavéhef Full Bencp47].

Section 196(3bf thelR Act provides that a reference in tGeminal Appeal ActLl912(NSW) to
the Court of Criminal Appeal is to be taken to rdtethe Full Bench of the Industrial Court. Sub-
section (2) of that section applies theminal Appeal Acto an appeal to the Full Bench in the
same way as it applies to an appeal to the CowCriafinal Appeal.

In the Court of Appeal, Basten JA noted thatdhveas a large question raised, in the application
for orders in the nature of certiorari and prohdmt as to the limits on the powers of State
parliaments to legislate with respect to the judsadn of their own courts, where the results may
affect the constitutional jurisdiction of the Higlourt. However, it was not the subject of detailed
submissions and his Honour considered that theensatbuld be determined on a non-
constitutional basjg8]. The Court resolved the matters before it on #sthat the Full Bench
the Industrial Court had jurisdiction to hear apegd but that the Court of Appeal retainec
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supervisory jurisdiction over that Co[49]. The Court of Appeal held that it should not ixtare
until the Full Bench had decided the issue of fiagon or refused leave to appeal from the
decision in questidaO0].

45. Mr Kirk and the Kirk company required an ordemf the Full Bench of the Industrial Court
granting leave to appeal out of time. The grarleate made by that Court limited the question to
be heard on appeal to whether Walton J had addiéissesubmission that the Kirk company had
fulfilled its duty through Mr Palmer who, rathesath Mr Kirk, had been chosen by the Kirk
company to fulfil its dutf51]. It was the view of the Full Bench, with respexthe balance of the
grounds of appeal, that the delay in prosecutiegaipeal before it was brought about by the
choice made by Mr Kirk and the Kirk company to pu#rshe questions of jurisdictional error in
Court of Appeal, because they considered theirgaas of success in that Court were bgi&r
The Full Bench did not consider that they shoulgh&enitted to re-run their argument, which, in
any event, had been reformulated by the Court gfe®p53]. Further, the argument challenged a
body of jurisprudence which had been settled innllestrial Court over some ye&ss]. The Full
Bench considered that the WorkCover Authority hagsted right to retain the fruits of judgments
[55], although it referred to civil, not criminal, casas supporting this proposition.

46. The Full Bench heard the limited appeal fromvaction and dismissed[&6]. In its opinion
Mr Kirk was to be taken as the controlling mindloé Kirk company through whom its actions
were to be judg€87]. It held that there could be no effective delegato Mr Palmer because no
steps had been taken by Mr Kirk to satisfy himaslto Mr Palmer's skill, experience or
knowledge with respect to matters concerning ocioipal health and safgyg].

47. Mr Kirk and the Kirk company applied to the Ciooir Appeal for orders in the nature of certiorari
guashing the decisions of the Industrial Courtrat instance and orders in the nature of certiorar
guashing the two decisions of the Full Bench. Talsp sought an order pursuant to s 474D of the
Crimes Actl900for an inquiry into the convictions. The applicatifor an order for inquiry is not
in issue in the appeal to this Court.

48. The Court of Appeal noted that all parties atagphat it could exercise its supervisory
jurisdiction, on the basis of jurisdictional eff@®]. The Court identified from the submissions for
Mr Kirk and the Kirk company three errors which wesaid to qualify as jurisdictional errors: that
the Industrial Court had failed properly to intexips 15, treating the duty referred to in it agstr
liability and discounting any possibility of reasdnte foresight, so as to make compliance
impossible; that the Court applied the defenceiotistely so that it was ineffective as a defence;
and that the Court confused questions concerningpcate responsibilif$0]. The substance of t
first two submissions, the Court of Appeal obserweass that Walton J had stretched the concept
of risk to such an extent that the only exceptwhsgh it recognised, "unduly remote or
speculative” risks and the defence, were deprivgutactical content and the concept of what was
"reasonably practicable" was also unreasonablyneeig61]. The other way in which Mr Kirk ar
the Kirk company put their argument was that Walidrad approached the question of
contravention and the application of the defenciéls thie benefit of hindsight. On that approach it
was always possible to think of something that Wdwdve avoided a risk that materialised. The
Court of Appeal held that any such errors were thasefindings of fact and did not qualify as
jurisdictional errorgs2].

49. Mr Kirk and the Kirk company appeal to this Coudrh that decision by the grant of special le
They also seek special leave to appeal from thgnaahts of the Full Bench of the Industrial
Court. The jurisdiction of this Court to hear tlstmentioned appeals is said to arise fson3(ii)
of the Constitution which provides for appeals "from all judgment®f.the Supreme Court ... or
of any other court ... from which at the establishinof the Commonwealth an appeal lies to the
Queen in Council"; and because the Full Bench wascesing the jurisdiction of the Supreme
Court. As indicated at the outset, it will not kecassary to examine any of the issues raised by the
applications for special lea
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50.

51.

52.

53.

54.

55.

A further error

In the course of the hearing of the appeal,Gloisrt directed the parties' attention to the faat

the reasons of Walton J recorded that the prosethfd called Mr Kirk as a witness. This Court
was told that Mr Kirk's giving evidence for the pezution was a course agreed upon by both
sides.

Section 163(2pf thelR Act provides that the rules of evidence applied toideistrial Court.
Section 17(2pf theEvidence Aci1995(NSW) ("theEvidenceAct") was thus engaged. That sub-
section provides that a defendant is not compétegitve evidence as a witness for the prosect
The provision made by 17(2)could not be waivedsection 19f theEvidence Acpermits a
court, if the parties consent, to dispense withesoffithe provisions of the Act, but the provisions
made by Div 1 of Pt 2.1 of the Act (ss 12-20) conec® the competence and compellability of
witnesses may not be waived.

Although reference was not made in the procgsdmthe Court of Appeal to this departure from
the rules of evidence, it was not submitted thatkilk and the Kirk company could not rely upon
it in this Court. It was submitted by the seconsprndent that some distinction could and should
be made about the competence of Mr Kirk to givelence against the Kirk company and his
competence to give evidence as a witness for theepution at his own trial. It is enough to say
that where, as was the case here, Mr Kirk and theddmpany were tried jointly, a distinction of
the kind asserted by the second respondent caerdrialwn.

It may be that some departures from the ruleviglence would not warrant the grant of relief in
the nature of certiorari. That issue need not ldoe&d. The departure from the rules of evidence
in this case was substantial. It was not submittatieither the nature of the departure, or the
circumstances in which it occurred, were such agaiwant discretionary refusal of reliég].

Entitlement to relief

The errors of construction of s 15 of the OH&& And the failure to comply with the rules of
evidence (by permitting a person accused of cromgivte evidence on behalf of the prosecution)
warranted, and in this case required, the grargladf in the nature of certiorari to quash the
conviction and sentence of each appellant. Thislosion directs attention to several points, of
which some will require separate examination. ttesirable, however, to begin by setting them
out in summary form.

The points are:

(a) Both errors of law appear in the reasons oftoval.

(b) Both errors therefore appear "on the face efrétord" as that expression must be
understood in the light af 69(3)and (4) of th&Supreme Courfct 1970(NSW)64].

(c) Both errors are jurisdictional errors.

(d) Chapter Il of theConstitutiori65] requires that there be a body fitting the desionipt
"the Supreme Court of a Statéd].
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56.

S7.

(e) It is beyond the legislative power of a Statécsalter the constitution or character ol
Supreme Court that it ceases to meet the conetiitdescriptioft7].

(f) A defining characteristic of State Supreme @®is the power to confine inferior courts
and tribunals within the limits of their authority decide by granting relief in the nature of
prohibition and mandamus, and, as explained fuitht#rese reasons, also certiorari,
directed to inferior courts and tribunals on grosindjurisdictional error.

(9) If a court has limited powers and authoritydexide issues of an identified kind, a
privative provision does not negate those limitshat court's authority.

(h) A privative provision in State legislation, whipurports to strip the Supreme Court of
the State of its authority to confine inferior ctsuwithin the limits of their jurisdiction by
granting relief on the ground of jurisdictional @tris beyond the powers of the State
legislature. It is beyond power because it purpmri®move a defining characteristic of the
Supreme Court of the State.

(i) Construed against this constitutional backghunl 79of thelR Act[68] does not (and
could not validly) exclude the jurisdiction of tieipreme Court of New South Wales to
grant relief in the nature of prohibition, certiarar mandamus directed to the Industrial
Court for the purposes of enforcing the limits battCourt's statutory authority. In
particular, the privative provisions 8f179do not, on their proper construction, exclude
certiorari for jurisdictional error.

() In determining whether the errors of law thares made by Walton J permitted the grant
of relief in the nature of certiorari, statutorerdification of the Industrial Court as a
"superior court of record" is irrelevant.

Grounds for certiorari

The two principal grounds for grant of relieftihe nature of certiorari are usually described as
"error of law on the face of the record" and "jdietional error”. Other grounds, such as fraud,
may be left aside from considerati6fl]. References to "error of law on the face of tlreord" anc
"jurisdictional error" suggest a degree of certambout what is the relevant "record" and what is
meant by "jurisdictional error" that examinationtbé decided cases reveals to be unwarranted.
The decided cases reveal a degree of uncertaiotyt &oth what is the "record” on the face of
which error must appear, and what is meant bysflictional error”. Moreover, allowing the one
remedy on two different bases may suggest theemdstof some singular unifying principle
underpinning both grounds. But no principle cardilgebe identified that would unify or explain
both grounds.

In part, perhaps in large part, these diffieglistem from the existence of unresolved competitio
between two opposing purposes for the grant ofarart. As Professor Sawer wrote, more thar
years ago, the English common law courts sougbbmdrol inferior courts by "keeping the infer
tribunal within its ‘jurisdiction’ [which] may begeated with compelling the inferior tribunal
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59.

60.

61.

observe 'the law', ie, what the superior triburmadsiders the law to b[70]. Yet at the same tirr

"it [was] usually desired, for reasons of expedigno give the inferior decision some degree of
finality, or, as is often said, some jurisdicti@ango wrong[71]. Those two purposes pull in
opposite directions. There being this tension betwtem, it is unsurprising that the course of
judicial decision-making in this area has not ygglgrinciples that are always easily applied. As
Sawer wrote, "it is plain enough that the quesisoat bottom one of policy, not of logi@d2].

To understand the present state of the law withe®so certiorari it is necessary to notice soifr
the history of the development of that law.

Consistent with the notion that the Court of Kingench had "original or inherent jurisdiction a
examine and corredl errors in inferior Court$73], certiorari came to be used, by the 18th
century, as an important means for controlling toaf record (as well also as some other
decision-makeifg§4]). The other form of control was by collateral ant{for example, for trespas
in which the validity of the decision of the infericourt was impugne¢ds]. Because justices were
required to set out the evidence on the recorti@tonviction as nearly as might be in the tern
which it was givefi76], error in what had been done below could readlyliscerned within the
four corners of the record removed on certiorate, however, thBummary Jurisdiction Act
1848 (UK) (11 & 12 Vict ¢ 43) provided, as the sti#nt record of all summary convictions, a
common form which did not include any statemerthefevidence for the conviction, "[t]he face
the record 'spoke' no longer: it was the inscretdédote of a sphinx77]. Inevitably, then, attention
shifted to focus upon what could legitimately bendestrated to have gone wrong in the court
below without embarking upon a rehearing of thetematither on the evidence adduced below, or
on that evidence as supplemented by additionalmahati particular, the focus fell upon
demonstration of errors that could be classeduastijictional".

Jurisdictional error some matters of history

InR v Boltof78], Lord Denman CJ sought to identify jurisdictioealor on what Professor Sawer
later called "a basis of pure logi@9], holding that "[t]he question of jurisdiction doest depend
on the truth or falsehood of the charge [laid befbwe justices], but upon its nature: it is
determinable on the commencement, not at the csiocluof the inquiry[80]. Yet as later
decisions show, there are some forms of jurischeti@rror (such, for example, as a failure to
accord procedural fairness during the hedfhg that cannot be determined "on the
commencement, not at the conclusion, of the in§uiry

The view of "jurisdiction” stated iR v Bolton(which Sir William Wade later called the "original
jurisdiction’ fallacy82]) encouraged attempts to distinguish between ewihsn jurisdiction anc
those that were not. Thus, v Nat Bell Liquors L{d@3], Lord Sumner said, of a magistrate:

"if his jurisdiction to entertain the charge is og@en to impeachment, his
subsequent error, however grave, is a wrong exedatia jurisdiction which he
has, and not a usurpation of a jurisdiction whiethlas not".

And, many years later, IR v Governor of Brixton Prison; Ex parte Arnjé#i, Lord Reid
said:

"If a magistrate or any other tribunal has jurisidic to enter on the inquiry and
to decide a particular issue, and there is no uleg@y in the procedurdie does
not destroy his jurisdiction by reaching a wrong@en. If he has jurisdiction
to go right he has jurisdiction to go wrongeither an error in fact nor an error
in law will destroy his jurisdiction.” (emphasiscdist

http://www.austlii.edu.au/au/cases/cth/high ct/201am!| 11/02/201!



Kirk v Industrial Relations Commission; Kirk Grotjoldings Pty Ltd v WorkCover ... Pagel8 of 43

62.

63.

64.

65.

66.

The "theory" or "concep[85] of jurisdiction as sufficiently identified as "dnatrity to decide" it
often traced to the judgment of Lord Denman CR mBolton It is a view that has attracted much
academic debate. Its chief proporié6l pointed to the logical coherence of principled tha
confined jurisdictional errors to those which wemthe decision-maker's authority to decide a
guestion. Other authors, notably Sawer, in thelarquoted earlier in these reasons, Sir William
Wade and de Smith in Britain, and Jaffe in the ebhiBtatef87], have contended that the logical
coherence of such a theory or concept of jurisalictakes insufficient account of the public policy
necessity to compel inferior tribunals to obsehelaw, a public policy that has informed both the
development and the application of the law relatmgudicial review by the remedies of certiorari,
prohibition and mandamus.

The work of each of Wade, de Smith and Jaffelaveupport the observation of Diplock LJ that
"[jJurisdiction’ is an expression which is usedaivariety of senses and takes its colour from its
context[88]. It is a "generic" ter@9] or, as Frankfurter J wrote Wnited States v L A Tucker
Truck Lines Inf30] in the Supreme Court of the United States, "dicigon’ ... is a verbal coat of
too many colors".

As Jaffe rightly pointed oj#tl], it is important to recognise the use to whichghaciples
expressed in terms of "jurisdictional error" arglriglated concept of "jurisdictional fact" are put.
The principles are used in connection with the i@mf tribunals of limited jurisdiction on the
basis that a "tribunal of limited jurisdiction shdunot be the final judge of its exercise of power;
should be subject to the control of the courts ofargeneral jurisdiction”. Jaffe expressed the
danger, against which the principles guarded, amglibat "a tribunal preoccupied with special
problems or staffed by individuals of lesser apiit likely to develop distorted positions. In its
concern for its administrative task it may straistjthose limits with which the legislature was
most concerned92]. It is not useful to examine whether Jaffe's exaten of why distorted
positions may develop is right. What is importanthat the development of distorted positions is
to be avoided. And because that is so, it followal in that author's opinion, that denominating
some questions as "jurisdictional”

"is almost entirely functional: it is used to valtd review when review is felt to
be necessary ... If it is understood that the wWarddiction' is not a
metaphysical absolute but simply expresses thatgraivthe error, it would
seem that this is a concept for which we must lzawerd and for which use of
the hallowed word is justified."

In England, the difficulties presented by clasation of some errors as jurisdictional and oshes
not were ultimately understood as requiring thectugion thatanyerror of law by a decision-
maker (whether an inferior court or a tribunal)dered the decision ultra vij€g]. But that is a
step which this Court has not tak@%i.

Jurisdictional error in Australia

InCraig v South Australighis Court recognisg¢é6] the difficulty of distinguishing between
jurisdictional and non-jurisdictional errors, buaimtained the distinction. As was pointed ouR&
Refugee Review Tribunal; Ex parte A&I4:

"The difficulty of drawing a bright line betweenrisdictional error and error in
the exercise of jurisdiction should not be pernditieowever, to obscure the
difference that is illustrated by considering cleases of each species of error.
There is a jurisdictional error if the decision raaknakes a decision outside the
limits of the functions and powers conferred on loinier, or does somethi
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which he or she lacks power to do. By contrasipiirectly deciding somethir
which the decision maker is authorised to decidmigsrror within jurisdiction.
(This is sometimes described as authority to gagrehat is, to decide matters
within jurisdiction incorrectly.) The former kind error concerns departures
from limits upon the exercise of power. The lattees not."

As was also pointed out iala[98], there can be no automatic transposition to Aliatod

the principles that developed in England in relatio the availability of certiorari and
prohibition. The constitutional context is too @ifént to permit such a transposition. At the
federal level, allowance must be made for the entidenstitutional purposes ef75(v)of

the Constitution at a State level, other constitutional considerstare engaged. As was
pointed out by Gummow J i@ould v Browif99], "[w]hen viewed against th€onstitutionin

its entirety, Ch Il presents a distinct appearatigon what had been the judicial structures
of the Australian colonies and, upon federatiomrabee the judicial structures of the States,
the Constitutionby its own force imposed significant changes."

67. The drawing of a distinction between errors wiflarisdiction and errors outside jurisdiction was
held, inCraig, to require different application as between 'fom dne hand, the inferior courts
which are amenable to certiorari and, on the othese other tribunals exercising governmental
powers which are also amenable to the \Wtii0]. The Court said01] that:

"If ... an administrative tribunal falls into arrer of law which causes it to
identify a wrong issue, to ask itself a wrong gioestto ignore relevant
material, to rely on irrelevant material or, atdes some circumstances, to
make an erroneous finding or to reach a mistakeclasion, and the tribunal's
exercise or purported exercise of power is theedfgcted, it exceeds its
authority or powers. Such an error of law is juiegdnal error which will
invalidate any order or decision of the tribunalettreflects it."

By contrast, demonstrable error on the part ohéerior court "entrusted with authority to
identify, formulate and determine" relevant issuetgvant questions, and what is and what
is not relevant evidence was hgld?], in Craig, not ordinarily to constitute jurisdictional
error. The Court he[d03] that:

"a failure by an inferior court to take into accosome matter which it was, as a
matter of law, required to take into account inedetining a question within
jurisdiction or reliance by such a court upon samedevant matter upon which

it was, as a matter of law, not entitled to relyletermining such a question will
not ordinarily involve jurisdictional error".

68. The basis for the distinction thus drawn betwemirts and administrative tribunals was identified
[104] in the lack of authority of an administrative trial (at least in the absence of contrary intent
in the statute or other instrument establishinfeither to authoritatively determine questions of
law or to make an order or decision otherwise thaaccordance with the law". By contrast, it was
said 105] that "the ordinary jurisdiction of a court of lammcompasses authority to decide
guestions of law, as well as questions of factpived in matters which it has jurisdiction to
determine”.

69. Behind these conclusions lies an assumptioraetdggtinction can readily be made between a court
and an administrative tribunal. At a State levak #istinction may not always be drawn easily,
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70.

71.

72.

there is not, in the States' constitutional arramgets, that same separation of powers tr
required at a federal level by Ch Il of tBenstitution No less importantly, behind the
conclusions expressed@raig lie premises about what is meant by jurisdicticarabr.
Unexpressed premises about what is meant by jatisdal error give content to the notion of
"authoritative" when it is said, as it was@naig, that tribunals cannot "authoritatively" determine
guestions of law, but that courts can.

When certiorari is sought, there is often anassbout whether the decision is open to review. If
"authoritative" is used in the sense of "finalecision could be described as "authoritative" only
if certiorari will not lie to correct error in thiecision. To observe that inferior courts generally
have authority to decide questions of law "autlaticiely” is not to conclude that the determinat
of any particular question is not open to reviewalguperior court. Whether a particular decision
reached is open to review is a question that resnamanswered. The "authoritative" decisions of
inferior courts are those decisions which are ttenaed by jurisdictional error. That directs
attention to what is meant in this context by "$diction” and "jurisdictional”. It suggests thag¢th
observation that inferior courts have authoritglézide questions of law "authoritatively” is atst
unhelpful.

Jurisdictional erroe this case

It is neither necessary, nor possible, to attemptark the metes and bounds of jurisdictional €
Professor Aronson has collected authorities recaggisome eight categories of jurisdictional
erroff106]. It is necessary, however, to make good the pibpostated earlier in these reasons
that the two errors that have been identified adentey the Industrial Court at first instance (and
not corrected on appeal to the Full Bench) wernsglictional errors. The Court i@raig explained
the ambit of jurisdictional error in the case ofiaferior court in reasoning that it is conveniémt
summarise as follows.

First, the Court statgtD7], as a general description of what is jurisdictla@raor by an inferior
court, that an inferior court falls into jurisdictial error "if it mistakenly asserts or denies the
existence of jurisdiction or if inisapprehendsr disregards the nature lonits of its functions or
powersin a case where it correctly recognises that jicigzh does exist" (emphasis added).
Secondly, the Court pointed ¢i®8] that jurisdictional error "is at its most obviowkere the
inferior court purports to act wholly or partly side the general area of its jurisdiction in thess
of entertaining a matter or making a decisionorderof a kindwhich wholly or partly lieoutside
the theoretical limits of its functions and powemsmphasis added). (The referencettebretical
limits" should not distract attention from the néedocus upon the limits of the body's functions
and powers. Those limits are real and are to batifced from the relevant statute establishing the
body and regulating its work.) Thirdly, the Coumalified[109] what was said about an inferior
court acting beyond jurisdiction by entertainingatter outside the limits of the inferior court's
functions or powers by giving three examples:

(a) the absence of a jurisdictional fact;
(b) disregard of a matter that the relevant statdeires be taken to account as a condition

of jurisdiction (or the converse case of takingaact of a matter required to be ignored);
and

(c) misconstruction of the relevant statute themgligconceiving the nature of the function
which the inferior court is performing or the extenits powers in the circumstances of
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particular cas

The Court saidl10] of this last example that "the line between judsdnal error and mere
error in the exercise of jurisdiction may be pautaely difficult to discern” and gave as
examples of such difficultieR® v Dunphy; Ex parte Mayngd1], R v Gray; Ex parte Marsh
[112] andPublic Service Association (SA) v Federated Cldgkson113].

73. As this case demonstrates, it is important¢ogeise that the reasoning@maig that has just been
summarised is not to be seen as providing a ragidrtomy of jurisdictional error. The three
examples given in further explanation of the arobjurisdictional error by an inferior court are
just that — examples. They are not to be takenaagking the boundaries of the relevant field. So
much is apparent from the referenc&iraig to the difficulties that are encountered in caddb®
kind described in the third example.

74. The first of the errors in question in this cagbe errors of construction of s 15 of the OH&S A
— can be identified as a jurisdictional error & third kind identified irCraig. That is, it can be
identified as the Industrial Court misapprehendhglimits of its functions and powers.
Misconstruction of s 15 of the OH&S Act led the Wistrial Court to make orders convicting and
sentencing Mr Kirk and the Kirk company where itlhn power to do so. It had no power to do
that because no particular act or omission, oofsatts or omissions, was identifiedaay point in
the proceedings, up to and including the passirsgnfence, as constituting the offences of which
Mr Kirk and the Kirk company were convicted and ¥dnich they were sentenced. And the failure
to identify the particular act or omission, or eéacts or omissions, alleged to constitute the
contravening conduct followed from the misconstiarcof s 15. By misconstruing s 15 of the
OH&S Act, the Industrial Court convicted Mr Kirk dnhe Kirk company of offences when what
was alleged and what was established did not iijenffiending conduct.

75. The explanation just offered also demonstrdiasthe error made by the Industrial Court was not
only an error about the limits of its functionspmwers. It was an error which led to it making
orders convicting Mr Kirk and the Kirk company whet had no power to do so. The Industrial
Court had no power to do that because an offenamstghe OH&S Act had not been proved. It
follows that the Industrial Court made orders beayds powers to make.

76. In addition to the error just considered, thdulstrial Court misapprehended a limit on its powers
by permitting the prosecution to call Mr Kirk agtkrial. The Industrial Court's power to try
charges of criminal offences was limited to trythg charges applying the laws of evidence. The
laws of evidence permit many forms of departurenftbe rules that are stated. Many, perhaps
most, departures from the strict rules of evidetae be seen as agreed to by parties at least
implicitly. But calling the accused as a witnesstfee prosecution is not permitted, even if the
accused consents to that course. The joint tribdraKirk and the Kirk company was not a trial
conducted in accordance with the laws of evidembe.Industrial Court thus conducted the tria
Mr Kirk and the Kirk company in breach of the lisibn its power to try charges of a criminal
offence.

77. For these reasons, putting aside consideratitre@rivative provisions of 1790of thelR Act,
certiorari would lie in this case for jurisdictidrexror in both of the respects identified. It is
necessary, however, before dealing directly withdbnstruction and application of those priva
provisions to say something further about errdaof on the face of the record.

Error of law on the face of the record

78. Ordinarily, the conclusion that jurisdictional erie shown makes consideration of whether the
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80.

81.

82.

83.

84.

85.

an error of law on the face of the record supetffudut in order to understand the extent to w
privative provisions may validly deprive a StatgpBme Court of the supervisory jurisdiction
exercised by the grant of relief in the nature r@hbition and certiorari, something more must be
said here about error of law on the face of thengc

The continued vitality of the principle that werari will lie for error of law on the face of ¢h
record may seem incongruous. Why should the avkijabf the remedy turn to any extent upon a
guestion of form, if the motive for allowing themedy is the marking and maintenance of
boundaries of power?

These reasons will explain that there is coethutility in maintaining the distinction between
certiorari for error of law on the face of the re@and certiorari for jurisdictional error. Thelinyi

of the distinction lies in constitutional considiéwas. Before identifying those constitutional
considerations, it is necessary to say somethirtpduabout error of law on the face of the record
and, in particular, about what constitutes thedrdt

As noted earlier in these reasons,3benmary Jurisdiction Adi848 (UK) worked a considerable
change in the way in which summary convictions wewmdrded in Britain. It would seem that,
thereafter, claims of error on the face of the réaere seldom made until, in 1950, a Divisional
Court of the King's Bench granted certiorari to gfuthe decision of an inferior tribunal where the
tribunal had embodied the reasons for its decisiots ordef114]. No less importantly, however,
the Summary Jurisdiction AdiB48 appears to have been treated, in the yearebetits

enactment and the revival of the law relating torof law on the face of the record, as confining
the availability of certiorari more generally. lancular, the Privy Council, iNat Bell Liquors
[115], on appeal from the Supreme Court of Alberta te@she relevant record in that case as
confined to the convictidil6]. This conclusion was reached despite provisioitstealistinguist
the position in Alberta from the position that ab&ad in Britain after 184817]. Rules of the
Supreme Court of Alberta dealing with applicatiémscertiorari required transmission by the
magistrate not only of the conviction and order eydult also of the originating information and
the evidence taken at the hearing in writing. Fertthe Act which created the offence of which
the applicant for certiorari was convicted (thguor Act1916 (Alta)) expressly provided that no
conviction was to be held insufficient on applioatby way of certiorari "if the Court or judge
hearing the application ... is satisfieg a perusal of the depositiotigat there is evidence on wh
the justice might reasonably conclude” that anraféehad been committed (emphasis added).
Whether the particular conclusion reacheNan Bell Liquorswas right is not now important.
What is, is that the decision was understood aginieg confinement of the record of an inferior
court to the initiating process (including any mlems]118] and the certified order.

Whether, or when, the reasons given for a detigirmed a part of the record remained
controversial. As Gibbs J notediv Cook; Ex parte Twidj19], the question had been treated
[120] in this Court as an open question. However, thtmee Public Service Board of NSW v
Osmond121], Gibbs CJ referred to the "well established" thk reasons do not form part of the
record for the purposes of certiorari unless thmitral giving them chooses to incorporate its
reasons. But in at least some cases the failugya/éoreasons may constitute a failure to exercise
jurisdiction122].

InCraig, the Court rejectdd23] a more expansive approach to certiorari which @autlude

both the reasons for decision and the completesdrat of proceedings in the "modern record"” of
an inferior court. To accept that more expansiyaagch was se¢i?4] as going "a long way
towards transforming certiorari into a discretiongeneral appeal for error of law upon which the
transcript of proceedings and the reasons for mecould be scoured and analysed in a searc
some internal error”. Because this would repre&estignificant increase in the financial hazarc
which those involved in even minor litigation irigltountry are already exposed” it was hEld]

to be a step best left to legislation.

No application in the present proceedings wasent@ reconsider the decision@naig. However,
the conclusion that the record of a court doesnmadtide its reasons certainly confines
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availability of certiorari. Some but not all erraslaw made by a court will found the grant

relief. And the availability of certiorari is coned for the stated purpose of not providing a
"discretionary general appeal for error of law"tBwe need for and the desirability of effecting
that purpose depend first upon there not beingosimgr process for correction of error of law, and
secondly, upon the conclusion that primacy shoeldilen to finality rather than compelling
inferior tribunals to observe the 18i26].

Whether and when the decision of an inferiorcouother decision-maker should be treated as
"final" (in the sense of immune from review for@arof law) cannot be determined without regard
to a wider statutory and constitutional context.

The most immediately relevant statutory coniekbund in the provisions that establish the
inferior court, and regulate appeals from, or remvi, its decisions. The decisions of many infe
courts are open to appeal or review for error wf @ he availability of appeal or review would
ordinarily be a powerful discretionary reason mogtant certiorari even if it were otherwise
available.) If appeal or review for error of lawpovided by statute, the availability of certiarar
would not greatly alter the extent of the finand¢iakards to which those involved in litigation in
the inferior court are exposed. To the extent tectvlappeal or review for error of law is available,
the first of the premises for the conclusion readneCraig is denied.

In the present case, a wider statutory contesst ime considered. In particular, reference must be
made tes 690f theSupreme Court Ad970(NSW). Section 69(1pf that Act provides (in effect)
that, subject to some exceptions, where the Suptzonet formerly had jurisdiction to grant any
relief or remedy or do any other thing by way oftywvhether of prohibition, mandamus, certiol
or otherwise) the Court should continue to havisgliction to grant that relief or remedy or do t
thing, but should grant the relief by judgment mier, not by issuing a writ. The exceptions to this
general provision include habeas corpus and wiigxecution but it is not necessary to consider
those exceptions further.

Of most immediate relevance to the present matéethe provisions of s 69(3) and (4), the tdéxt o
which is set out earlier in these reasons. It bellrecalled that s 69(3) declares that the juriigatic
of the Supreme Court to grant relief in the natufreertiorari includes jurisdiction to quash for
error of law on the face of the record and tha@(@pBprovides that for the purposes of s 69(3) "the
face of the record includes the reasons express#tklrourt or tribunal for its ultimate
determination”. It follows from those sub-sectidingt, in this case, the reasons given by the
Industrial Court (both at first instance and onegdgo the Full Bench) are a part of the record of
the decision of each level of that Court. The denign Craig confining the extent of the record of
an inferior court does not apply.

The errors made by the Industrial Court in taise were errors of law on the face of the record.
But for the privative provisions af 1790f thelR Act, certiorari would lie on that ground, as well
as for jurisdictional error.

State leqgislative power and privative provisions

InNat Bell Liquors Lord Sumner sa[d27] that the jurisdiction to grant certiorari could be
contracted or expanded by the legislature: corgdaloy taking away certiorari "explicitly and
unmistakably” or limiting its availability; expanddy restoring the remedy "to its pristine rigour
by restoring to the record a full statement ofakiglence”. The provisions ef69of theSupreme
Court Actare a species of the latter kind of legislativepsRut legislation restricting the

availability of the remedy is more common.

As noted earlier in these reasan$/9(1)of thelR Act provides that a decision of the Industrial
Court, however constituted, "is final and may netappealed against, reviewed, quashed or called
into question by any court or tribunal”. The prams made by 179are expressly extended (by

s 179(5) "to proceedings brought in a court or tribunaldoy relief or remedy, whether by orc
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in the nature of prohibition, certiorari or mandanhy injunction or declaration or otherwis

93. Finality or privative provisions have been arpimeent feature in the Australian legal landscape fo
many years. The existence and operation of prawssid that kind are important in considering
whether the decisions of particular inferior countdribunals are intended to be final. They thus
bear directly upon the second of the premisesuthdérpin the decision i@raig (that finality of
decision is a virtue). The operation of a privagrevision is, however, affected by constitutional
considerations. More particularly, although a ptiive provision demonstrates a legislative pury
favouring finality, questions arise about the ekterwhich the provision can be given an opere
that immunises the decisions of an inferior coutribunal from judicial review, yet remain
consistent with the constitutional framework foe thustralian judicial system.

94. Understanding the law relating to privative psa@ns must begin from the proposition, stated by
Dixon J inR v Hickman; Ex parte Fox and Clin{d28], that:

"if in one provision it is said that certain condits shall be observed, and in a
later provision of the same instrument that, ndtstéinding they are not
observed, what is done is not to be challengede tthen arises a contradiction,
and effect must be given to the whole legislath@rument by a process of
reconciliation”.

But the question presented by a privative provigsomot just a conundrum of contrariety
requiring a resolution of competing elements ofdhe legislative instrument.

95. In considering Commonwealth legislation, accaunst be taken of the two fundamental
constitutional considerations pointed oufiintiff S157/200% The Commonwealtt29]:

"First, the jurisdiction of this Court to grantieflunders 75(v)of the
Constitutioncannot be removed by or under a law made by tHeaPent.
Specifically, the jurisdiction to grast75(v)relief where there has been
jurisdictional error by an officer of the Commonvtbacannot be removed.
Secondly, the judicial power of the Commonwealthrea be exercised
otherwise than in accordance with Ch Ill. The Rankent cannot confer on a
non-judicial body the power to conclusively deterethe limits of its own
jurisdiction."

96. In considering State legislation, it is necegsaitake account of the requirement of Ch Illtoé t
Constitutionthat there be a body fitting the description "Bwgreme Court of a State", and the
constitutional corollary that "it is beyond the ildgtive power of a State so to alter the constitut
or character of its Supreme Court that it ceasesdet the constitutional descripti¢h30].

97. At federation, each of the Supreme Courts refkto ins 73of theConstitutionhad jurisdiction
that included such jurisdiction as the Court of €nle Bench had in Englad®1]. It followed that
each had "a general power to issue the writ [dia@ri] to any inferior Court" in the StdtE32].
Victoria and South Australia, intervening, pointad that statutory privative provisions had been
enacted by colonial legislatures seeking to cutrdtive availability of certiorari. But ifthe
Colonial Bank of Australasia v Willathe Privy Council sa[d33] of such provisions that:

"It is, however, scarcely necessary to observethmeffect of [such a privative
provision] is not absolutely to deprive the Supre@wairt of its power to issue a
writ of certiorari to bring up the proceedings loétinferior Court, but to control
and limit its action on such writhere are numerous cases in the books which
establish that, notwithstanding the privative claus a statute, the Court
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Queen's Bench will grant a certior; but some of those authorities establ
and none are inconsistent with, the propositionithany such case that Court
will not quash the order removed, except upon toegd either of a manifest
defect of jurisdiction in the tribunal that madeat of manifest fraud in the
party procuring it." (emphasis added)

That is, accepted doctrine at the time of fedenatias that the jurisdiction of the colonial
Supreme Courts to grant certiorari for jurisdicabarror was not denied by a statutory
privative provision.

The supervisory jurisdiction of the Supreme @owas at federation, and remains, the mechanism
for the determination and the enforcement of timété on the exercise of State executive and
judicial power by persons and bodies other tharSiligreme Court. That supervisory role of the
Supreme Courts exercised through the grant of pitodm, certiorari and mandamus (and habeas
corpus) was, and is, a defining characteristitoéé courts. And because, "with such exceptions
and subject to such regulations as the Parlianrestpbes”s 73of theConstitutiongives this

Court appellate jurisdiction to hear and deternaippeals from all judgments, decrees, orders and
sentences of the Supreme Courts, the exercisab$tipervisory jurisdiction is ultimately subject
to the superintendence of this Court as the "Fé&nareme Court" in whick 710f the
Constitutionvests the judicial power of the Commonwealth.

There is but one common law of Austrgli&l]. The supervisory jurisdiction exercised by theté
Supreme Courts by the grant of prerogative reliedrders in the nature of that relief is governed
in fundamental respects by principles establisiseplaat of the common law of Australia. That is,
the supervisory jurisdiction exercised by the S&ipreme Courts is exercised according to
principles that in the end are set by this Countd&prive a State Supreme Court of its supervisory
jurisdiction enforcing the limits on the exercideState executive and judicial power by persons
and bodies other than that Court would be to crstaads of power immune from supervision and
restraint. It would permit what Jaffe describedheesdevelopment of "distorted positiofis35].

And as already demonstrated, it would remove frioenrelevant State Supreme Court one of its
defining characteristics.

This is not to say that there can be no letpsiaffecting the availability of judicial reviem the
State Supreme Courts. It is not to say that naagixig provision is valid. Rather, the observations
made about the constitutional significance of tingesvisory jurisdiction of the State Supreme
Courts point to the continued need for, and uttythe distinction between jurisdictional and
non-jurisdictional error in the Australian constitunal context. The distinction marks the relevant
limit on State legislative power. Legislation whistould take from a State Supreme Court power
to grant relief on account of jurisdictional erretbeyond State legislative power. Legislation
which denies the availability of relief for non-sulictional error of law appearing on the face of
the record is not beyond power.

IR Act, s179

Section 17%f thelR Act must be read in a manner that takes account of tiregs on the

relevant legislative power. It will be recalled tlsal79(1) read withs 179(5) provides, in effect,

that a decision of the Industrial Court is finatlanay not be appealed against, reviewed, quashed
or called into question by any court or tribunah@ther by order in the nature of prohibition,
certiorari or mandamus, by injunction or declanatw otherwise).

Orders in the nature of prohibition, certiosrd mandamus may be directed to the Industrial
Court. It is a court subject to the supervisorysgiction of the Supreme Court of New So
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Wales. In this regard, reference must be mas 152(2 of thelR Act, which provides that "[f]o
the purposes d®art 9of theConstitutionAct 1902[(NSW)], the [Industrial Court] is a court of
equivalent status to the Supreme Courtirt 9of theConstitutionActrelates to removal and
suspension from judicial office, retirement, andlalon of judicial office. Section 152(2) does r
affect questions of the kind now under consideratibmay be put aside.

Section 179(4) extends the reach of s 179xt®nding the section "to proceedings brought in a
court or tribunal in respect offurported decisiof the [Industrial Courtbn an issue of the
jurisdiction of the [Industrial Court] (emphasis added). Section 179(4) is not engagéuki
present case. The reference to "a purported decision an issue of the jurisdiction of the
[Industrial Court]" should be read as referringtdecision made in a proceeding of the kind w
was at issue in this Court Batterham v QSR Ld@36]. There, application had been made by a
respondent to proceedings instituted in the IntalsDourt for an order dismissing the proceedings
for want of jurisdiction. IrBatterham this Court concluded that the Industrial Coud hat
decided the issue of jurisdiction (holding onlyttttee absence of jurisdiction was not sufficiently
demonstrated to warrant summary termination optingcipal proceeding). But wh@atterham
illustrates is that s 179(4) is directed to a deai®f the Industrial Court that it does or does no
have jurisdiction in a particular matter. No demsof that kind was at issue in this matter.
Section 179(4) not being engaged in this matteés,nbt necessary to consider its validity.

Inits terms, s 179(1), read with s 179(5),|dde read in a manner which would speak to the
present case. But those provisions could be readgegeadnly if the expression "[a] decision of
the [Industrial Court]" were read as including @iden of the Industrial Court that was attended
by jurisdictional error. That is, the provisionsutshbe engaged only if "decision” includes a
decision of the Industrial Court made outside thet$ on its power. "Decision” should not be r
in that way.

In the form in which s 179 stood at the timadsvant to this matter, the contrast between the
references in s 179(1) to a "decision”, and in¥4)/to a "purported decision"”, would point away
from reading the provisions of s 179(1) as engagéudrespect to what purports to be a decisic
the Industrial Court but is a decision attendequipigdictional error. Determining the significance
to be given to the contrast evident in the fornthef Act as it stood at relevant times would require
examination of the history of the section, andgbecessive introduction of the various elements
that yielded the section in its relevant formsithowever, not necessary to undertake that task,
because even without any internal indication thatfision" should be read as a decision of the
Industrial Court that was made within the limitstioé powers given to the Industrial Court to
decide questions, that reading of the section\id@lérom the constitutional considerations that
have been mentioned. Section 179, on its propestaartion, does not preclude the grant of
certiorari for jurisdictional error. To grant centari on that ground is not to call into question a
"decision" of the Industrial Court as that ternuged in s 179(1).

Designation of the Industrial Court as a "sigearourt of record” does not alter the conclusions
stated about the availability of certiorari. It magll affect whether the orders of the Industrial
Court are subiject to collateral challenge but thabt an issue that need be examined[h&ré.

As Isaacs J pointed outTihe Tramways Case [No[1B8], notions derived from the position of
the pre-Judicature common law courts of Queen'slBedommon Pleas and Exchequer as courts
of the widest jurisdiction with respect to subjecitter and identity of parties (and in that sense
"superior courts of record") find no ready applicatin Australia to federal coufts39]. And at
least since federation, the State Supreme Couwvtsiat been courts of unlimited jurisdiction
[140]. Just as the amenability of a judge of a fedayaltcto a writ of prohibition does not depend
upon the court of which the judge is a member bamdginferior" court, but upon the jurisdiction
of the court being limitgd41], the amenability of the Industrial Court to thgpervisory
jurisdiction of the Supreme Court is a corollantloé Industrial Court being a court of limited
power and the position which the State SupremetC®@s in the constitutional structure.

An order in the nature of certiorari could, andhis case should, have been directed tc
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Industrial Court in respect of its decisions atfinstance. That remedy should have been gr:

for jurisdictional error of the Industrial CourteBause both the order of Walton J finding the
offences proved and the order of Walton J passntesce should have been quashed, the orders
subsequently made by the Full Bench of the IndaisBiourt should also be quashi?].

Conclusion and orders

Because the first respondent to the appehlsriCourt is now properly called the Industrial @ou

of New South Wales, the title of that proceedingudtt be amended by deleting "Industrial
Relations Commission of New South Wales" and stuistg "Industrial Court of New South
Wales". The appeal to this Court should be allowddk second respondent should bear the
appellants' costs in this Court. The orders ofCbart of Appeal of the Supreme Court of New
South Wales made on 3 July 2008 should be set asidlén their place there should be orders that:

(a) the orders of the Industrial Court of New Sowtales made on 9 August 2004, and on
24 January 2005 and the orders of the Full Bent¢heofndustrial Court of New South
Wales made on 15 November 2006, and on 8 May 26@jubashed;

(b) the second defendant, the WorkCover Authoritidew South Wales, pay the plaintiffs’
Ccosts.

In addition to orders dealing with the costshefappeal to this Court and of the proceedindkan
Court of Appeal which led to the order of 3 July080the appellants sought orders that the
WorkCover Authority of New South Wales pay theistoof "all the proceedings below in the
Court of Appeal and the Industrial Court". In thatter which was the subject of the appeal to this
Court it would not have been open to the Court ppéal to make orders dealing with the costs of
proceedings in the Industrial Court. The proceeslingfore the Court of Appeal were in the
original jurisdiction of the Supreme Court of Newuth Wales. The Court of Appeal was not
exercising appellate jurisdictighv3]. The Court of Appeal had power to quash the ordexde at
first instance by Walton J in the Industrial Cofimtcluding the order for costs) and to quash the
orders made subsequently by the Full Bench ofridadtrial Court, including the costs orders
made by the Full Bench. But the Court of Appealmtd have power to make any order in place of
the orders that had been quashed.

On appeal, this Court has poji€#] to "give such judgment as ought to have been givéime

first instance”, which is to say, in this case egiby the Court of Appeal exercising its original
jurisdiction. Apart then from the orders alreadgd&ed (providing for the costs of the appeal to
this Court and the costs of the proceedings irCinert of Appeal, and quashing the orders,
including costs orders, made in the Industrial €both at first instance and by the Full Bench) no
further order dealing with the costs of proceedimge Industrial Court can be made.

Each of the two applications for special lesiveuld be dismissed. There should be no order as to
the costs of those applications.

HEYDON J. | dissent from the orders proposethieymajority. | agree with the substance of the
reasoning stated in the reasons for judgment ofniderity, subject to one question.

Defendant called as witness by the prosecution
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The law required the hearing to be conducted iom@ance with the rules of evidence. T

follows froms 163(2)of thelndustrial Relations Act996(NSW) ("thelR _Act"). It also follows
from theEvidence Acil995(NSW) ("theEvidence Act): sees 4(1)read with the definition it 1
of the Dictionary of "NSW court”. In defiance ofetlprohibition ins 17(2)of theEvidence Actthe
prosecution called Mr Kirk as its own witness iaraminal case. It was not open to the Industrial
Court to dispense with 17(2)pursuant te 190 even with the consent of the parties. That error
was not sinister in that it arose by reason of\ersight by the parties and the judge. But it was a
jurisdictional error. The trial judge had jurisdast to decide whether to fine the appellants ater
trial conducted in accordance with the rules oflexce. He did not have jurisdiction to decide
whether to fine the appellants after a trial whigds not conducted in accordance with the rules of
evidence. The jurisdictional error appeared orfdlee of the record, being mentioned at least t
in the trial judge's reasons for judgment. Will gverror in applying those of the numerous rules
of evidence which cannot be dispensed with pursigeatiite fairly strict requirements ef190or
bypassed by agreeing facts pursuarst i®1or outflanked by making admissions be a
jurisdictional error? That question should be resdifor consideration from case to case. It is
possible that there may be instances of failui@taply with the rules of evidence which are of
insufficient significance to cause the court makingm to move outside jurisdiction. It is also
possible, as the majority suggest, that even iifstgnt failures would be jurisdictional errors,tbu
not jurisdictional errors of a type justifying tegercise of an appellate court's discretion in t&vo
of granting relief145].

But the error involved here in the prosecutalling a personal defendant as its witness to give
substantial quantity of testimony is within neitloéthese two categories. On any view it was a
jurisdictional error, and there was no discretigmaason for refusing relief. For a long time itsva
controversial whether, and on what conditions,ateused should be made a competent witness
[146]. The position adopted by the Imperial and Ausdralegislatures in the late 19th century was
that the accused was not to be a competent or diableeprosecution witness, but was to be a
competent witness for the defence. That positialdeen continued | 17(2)of theEvidence

Act. It is an absolutely fundamental rule underpinrtimg whole accusatorial and adversarial
system of criminal trial in New South Wales. A signd a cause, of its fundamental character is
the provision irs 190(1)(aXhat the court cannot make an order dispensinig thvdt rule, even wit
the consent of the parties.

| agree with the reasons of the majority fggating the proposition that even if Mr Kirk wastno
competent to give evidence in the case againstkinvas competent to give evidence as a witness
against the Kirk compani47].

It would be wrong to do what the prosecutiothis Court did not do — to treat the fact that Mr
Kirk was called by the prosecution as a mere texhity of which the appellants have been able to
take an adventitious and unmeritorious advantagdate stage in these proceedings. The
credibility of a witness in the position of Mr Kiik relation to the defence under s 53 of the
Occupational Health and Safety AQ83 (NSW) ("the OH&S Act") is capable of beindeated

by the manner in which the testimony is elicitedeTaw grants considerable power to a cross-
examiner to employ leading questions and othertwisgperate free from some of the constraints
on an advocate examining in chief. It does so &stigular reasons. In New South Wales at least
[148], normally in a criminal case an advocate cr@samining an accused person will have ha
contact with the witness being cross-examined leetfog trial, and will have no instructions about
what that witness will say, apart from whateverwhimess said to investigating officials acting on
behalf of the State or to other persons to be @atewitnesses in the prosecution case or in
documents to be tendered in that case. But a excmstiner's ordinary powers are, in a practical
sense, much diminished when the witness being-exasined is the client of the advocate
conducting the cross-examination. The cresaminer who persistently asks leading questiora
witness in total sympathy with the interests of ¢hess-examiner's client is employing a radically
flawed technigue. The technique is the more flawhdn the witness is not merely in to
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sympathy with the client, but actually is the ctidfor an inevitable appearance of collus
between an advocate and a client who had many appies for pretrial conferences is sugges
by the persistent use of leading questions in tbesamstances. It is an appearance which is |

to be ineradicable, and which is likely to cause\hlue of the evidence to be severely discounted.
This risk is avoided if the client is giving thei@ence in chief rather than under cressxmination
for the client's advocate is severely restrictethencapacity to ask leading questions in chief.
Judging the credibility of a witness in the box cepend on the trier of fact making an assessment
of that witness's whole character. It is a proessssted by knowing as much about the witness's
character as possible. The credibility of testim@gften enhanced, and the assessment of
credibility is assisted, when the testimony is giue answer to non-leading questions. Testimony
given in answer to non-leading questions is theegs's own testimony, resting on the witness's
own perceptions, and moulded by the witness's aues. It is not something created by the
narrow, specific and carefully crafted leading diwes of an advocate concerned to shield the
witness's character as much as possible. On s@onesisn the trial in this case the prosecution
the legal burden of proof, but on the vital s 51 Mr Kirk and the Kirk company bore the legal
burden of proof. It would have been asking too moichuman nature to have expected counse
the prosecution to have elicited evidence from Mkkn issues exclusive to the s 53 defence.
That task thus lay with counsel for Mr Kirk and #ek company. It is a task one would expect to
have been more satisfactorily accomplished frondéfendants' point of view if it were done by
an advocate not able to make extensive use ofrigayliestions. There are many reasons for the
legislative choice made in s 17(2) and s 190, lmstgarticular consideration alone indicates that
there is nothing irrational about it, and nothingial about the failure to comply with s 17(2) in
this case.

The calling by the prosecution of a defendantsaown witness is not the only curious feature o
the present case.

Another curious feature is that apart from seoreerns which the trial judge, to his credit,
revealed about that course, it was adopted byaheep without apparent attention to its legality.
Yet another curious feature is found in a sectibni®reasons for judgment recording various f
which he evidently saw as crucial. The trial judgere concluded that Mr Kirk "did not supervise
the daily activities of employees or contractorskireg on the Farni149]. The suggestion that t
owners of farms are obliged to conduct daily suisesx of employees and contractors — even the
owners of relatively small farms like Mr Kirk'sis; with respect, an astonishing one. A great n
farms in Australia are owned by natural persons ddaot reside on or near them, and a great
many other farms are owned by corporations thef elxiecutive officers of which do not reside on
or near them. The suggestion reflects a view ofdgeslation which, if it were correct, would
justify many of the criticisms to which counsel the appellants subjected it as being offensive to
a fundamental aspect of the rule of law on the ggdahat it imposed obligations which were
impossible to comply with and burdens which werpassible to bear.

The next striking aspect of the proceedinga@slto some of the reasons why the Full Bench of
the Industrial Court only extended the time witiinich the appellants could appeal in relation to
one ground. This was inconsistent with the contatigrh of the Court of Appeal, for Spigelman CJ
[150] and Basten JA51] both appeared to assume that the full range cdpipellants’

jurisdictional arguments would be considered byRbk Bench. One ground which the Full Ber
assigned for not making a wider grant of leave thasthe appellants’ first application to the Cq

of Appeal, which caused the delay in the applicatathe Full Bench, was "forum shopping".
That is an expression which the Full Bench useérsgt¥imes and which it borrowed from the
submissions of counsel for the prosecution. Theesgion "forum shopping” is commonly used to
describe the conduct of litigants who seek to ce@saong different jurisdictions, whether the
courts of different nations (for example, Franc&lew Zealand) or different states or provinces
(for example, New South Wales or Victoria) or diéfet law-districts (for example, England or
Scotland) or, in a federation, a federal court eisarg federal jurisdiction rather than a Statert
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exercising State jurisdiction (for example, the &w@dl Court of Australia or a State court). It se¢
inappropriate so to describe the conduct of littgavho, aggrieved by the decision of a court of
New South Wales, attempted to remedy their grie¢doycmaking an application to the highest
courts in New South Wales, the Court of Appeal tnedCourt of Criminal Appeal. Provided there
was not in place any valid legislation precludihgttapplication, the course does not seem to be
correctly describable as "forum shopping”. To digscit as "forum shopping” is to treat the Court
of Appeal as if it were akin to a weak early feuaanarch whose writ does not run to the dem

of a powerful territorial magnate, and to treat Fudl Bench as that magnate. It is to treat thé Ful
Bench as if it were the only proper forum, andréat the Court of Appeal as a court which, if it
has jurisdiction at all, is a most unworthy recefgaf it. It approaches an assertion of exclusive
dominion over the fields within its jurisdiction. @ourt below the Court of Appeal in the appellate
hierarchy of New South Wales courts is not in &dént "forum” from the Court of Appeal. Nor

a court controllable by that Court through orderthie nature of prohibition, mandamus and
certiorari on grounds of jurisdictional error. lmbgnissions advanced by the prosecution to the
Court of Appeal, which the Full Bench quoted, itswmntended that the appellants' conduct would
"lead to the risk of the establishment of two sepmbodies of jurisprudence, which ... is not & th
interests of justice". The submission was repettede Full Bench. Had the Court of Appeal dealt
with the matter on the merits in accordance withdapproach to the construction of ss 15, 16 and
53 of the OH&S Act adopted by the majority judgmenthis Court, there would not have been
"two separate bodies of jurisprudence”. It wouldehbeen the duty of the Industrial Court, bott
trial judges and the Full Bench, thereafter todwilthe law as stated by the Court of Appeal. The
Full Bench thus appears to have operated, or aadejpibmissions which operated, under a
misconception about the structure of the courtsiwviit in New South Wales. For just as this
Court sits at the pinnacle of a single integratesiesn of courts, the Court of Appeal (or,
depending on the subjestatter, the Court of Criminal Appeal) sits at thenacle of the system
courts in New South Wales. This misconception latien to "forum shopping" underlies the
expressions that the Full Bench employed whenoksmpf the appellants’ attack sri79of thelR
Act as "merely a device to circumvent the likelihoddhe Court of Appeal declining to hear the
[appellants] from the outset” and when it saidappellants "felt” that "they had a better chance in
another forum[152] The Full Bench also gave as a ground for its aftesextend time the
"settled" nature of the case law in the Industtialrt applied by the trial judge. Whether settied i
that Court or not, an attempt to have a court watver to control the Industrial Court examine its
merits should not have been the subject of pejeaddinguage. The attempt was not appropriately
described as "forum shopping"”, or as tainted byudeeof "devices", or as an appeal to "chances".
Our legal system has often had to balancedhangages of creating specialisation over the
disadvantages of doing so. It is commonly thougittds, for example, that allegations of crime:
tried by judges expert in criminal law and procedurhe same is true, mutatis mutandis, of
company work, bankruptcy, personal injury claimanping law and many other categories of
litigation. Sometimes the legislature elects tateeseparate courts for the particular litigation.
Sometimes it creates separate divisions withinumtc8&ometimes it leaves it to the courts
themselves to create appropriate lists, the pre@tae of which may readily be changed from
time to time. A writer in the late 20th centurydab3]:

"History teaches us to be suspicious of speciatistts and tribunals of all
descriptions. They are usually established precisetause proceedings
conducted in accordance with normal judicial stadsl@af fairness are not
producing the outcomes that the government wandsn Ehe Court of Star
Chamber to the multitude of military courts andaletionary tribunals in our
own century, this lesson has been repeated timéraedagain.”

However that may be, the appellants referred imsss&ions to the danger of conferri
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jurisdiction to hear criminal proceedings on codines practitioners in which are unfamil
with all the relevant rules. There is a relatedg#ainn that course in that the courts on which
the jurisdiction has been conferred, while in s@®ese specialist, are not familiar with all
the relevant rules. Thus a major difficulty in gegtup a particular court, like the Industrial
Court, to deal with specific categories of workeanf which is a criminal jurisdiction in
relation to a very important matter like industsafety, is that the separate court tends to
lose touch with the traditions, standards and moféise wider profession and judiciary. It
thus forgets fundamental matters like the incagaufithe prosecution to call the accused as
a witness even if the accused consents. Anothigcudty in setting up specialist courts is
that they tend to become over-enthusiastic abmdlic@ting the purposes for which they
were set up. Medical students usually detect im#d®ves at a particular time symptoms of
the diseases they happen to be studying at that Awwademic lawyers interested in a
particular doctrine can too often see it as almastersally operative. So too courts set up
for the purpose of dealing with a particular migé¢ltan tend to exalt that purpose above all
other considerations, and pursue it in too abs@wtay. They tend to feel that they are not
fulfilling their duty unless all, or almost all, ogplaints that that mischief has arisen are
accepted. Courts which are "preoccupied with specablems”, like tribunals or
administrative bodies of that kind, are "likelydevelop distorted position§154] Thus Jaffe
said, discussing the factual position illustratgdRov Bradford155]: "[R]oad-maintenance
authorities sorely pressed to find gravel withia garish will not place a high value on the
amenities of the gentry's pard.56] It may be that something like this underlay thecesss
by which the Industrial Court adopted the constamcof ss 15, 16 and 53 of the OH&S Act
which the majority have rejected, and failed tac®the closely related difficulty of the
unsatisfactory way the charges were pleaded. Tohsdys not to negate the importance of
increased industrial safety, or the importanceiwhg full effect to the statutory language,
properly construed, which creates methods of irstnggit. Nor is it necessarily to question
whether creating specialist courts devoted to @iférhent of that and other vital public
goals is the best way of increasing industrialtyaiéis merely to raise a caveat about
accepting too readily the validity of what spe@atiourts do — for there are general and
fundamental legal principles which it can be evarerimportant to apply than specialist
skills.

Orders

123. Uncontroversial orderdlt is not controversial that the title of the predeng should be amended,
that the appeal should be allowed, that the sepesjbndent should pay the appellants’ costs «
appeal, that the orders of the Court of Appeal &6y 2008 should be set aside, that the second
respondent should pay the appellants' costs oétpasceedings in the Court of Appeal, that the
orders of the Industrial Court at trial be quashbdyt the orders of the Full Bench of the Industria
Court be quashed and that the two special leaviecappns be dismissed.

124. Two controversial question§here are, however, two controversial questiong ®nvhether any
order should be made in relation to the futuréheflndustrial Court proceedings. The other
concerns the costs of the trial, of the first CairAppeal and the Court of Criminal Appeal
proceedings, of the Full Bench proceedings anti@two special leave applications which are to
be dismissed on the ground that it is not necegsadtgal with them in view of the appellants’
success in the appeal. The starting point of ae@&malir to answer them must be that this is a
highly unusual case, in which the appellants haenlireated very unjustly and in a manner
causing them much harm. The substantive outcorttesrCourt is the quashing of fines totalling
$121,000. But if the appellants do not enjoy sigaifit success in obtaining costs orders in
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favour in relation to proceedings in the courtbelthe financial aspect of their substan

success will be dwarfed by what they will have $permrosts in order to secure that success. That
would be a paradoxical result.

Dismissal of applicationNo order for a new trial should be made. Ratharedlshould be an

order that the applications in the Industrial Cdagtdismissed. That is so for the following reas
First, the second respondent does not seek anfordemnew trial and it is desirable to make it
plain that there will be no new trial. Secondlye firoceedings should have never been instituted.
That is perhaps a statement the truth of whichbeaseen more clearly now, in hindsight, than it
could be seen before the proceedings were ingitiet it remains a statement which is and was
true at all times. It is absurd to have prosectitecowner of a farm and its principal on the ground
that the principal had failed properly to ensume tilealth, safety and welfare of his manager, who
was a man of optimum skill and experience — skil axperience much greater than his ovame

a man whose conduct in driving straight down tlde if a hill instead of on a formed and safe
road was inexplicably reckless. The absurdity ésgheater in view of the trial judge's acceptance
of the propositions that Mr Kirk was "a 'scrupula@rsd dedicated professional™, that when "Mr
Kirk is operating something in a business mode n@khe will be attending to it or causing
others to attend to it with the full discretion i@ can’T157], that for 20 years he had "operate:

a good industrial citizef158], that he was extremely remorseful because of ¢la¢hdof a good
friend[159], and that in various other respects he had "paidlaprice{160]. Thirdly, even if the
proceedings were not misconceived from the outisey, were conducted unsatisfactorily: the f

of the applications rendered them liable to bec&taut, the actual hearing was not conducted
within jurisdiction or according to law because fresecution called Mr Kirk as its own witness,
and the reasons for judgment of the trial judge@eded on an erroneous construction of the
legislation. Fourthly, the accident which led te firosecution took place on 28 March 2001. The
prosecution tarried until the end of the limitatiperiod before filing the applications on 27 March
2003. The hearing took place on 10 and 11 Febramaay5 April 2004. The trial judge's reasons for
finding the offences proven were delivered on 9 #ga1004. His reasons for imposing fines were
delivered on 24 January 2005. There followed prdicegs in the Court of Appeal and Court of
Criminal Appeal (commenced in 2005, concluded odd@e 2006), the Full Bench application to
extend time to appeal (concluded on 15 Novembe6R@0e Full Bench appeal (concluded on 8
May 2007), proceedings again in the Court of Apgeahcluded on 3 July 2008), the special le
applications to this Court (heard on 1 May 2009) tre hearing in this Court (from 29 September
to 1 October 2009). No-one is to be blamed for @rjpese delays after 27 March 2003, taken in
isolation. But the cumulative effect on the app@las oppressive. It is time for the WorkCover
Authority of New South Wales to finish its sporttivMr Kirk. The applications in the Industrial
Court should be dismissed.

A wide claim for costslhe trial judge ordered the appellants to pay do®sd respondent's costs
of the trial. The appellants seek in this Courbatter to the effect that the second respondent pay
the costs of the proceedings in this Court andldha proceedings below in the Court of Appeal
and the Industrial Court.

This raises three questions. First, are thelkgnts entitled to an order that the second resgain
pay their costs of the trial in the Industrial C@uSecondly, are the appellants entitled to anrorde
that the second respondent pay the costs of tlee@dings before the Court of Appeal and the
Court of Criminal Appeal which led to the orders3® June 20067? Thirdly, are the appellants
entitled to an order that the second respondentigagppellants’ costs of the proceedings leading
to the Full Bench orders of 15 November 2006 aiwb§ 20077

Costs of the trialln relation to the first question, it is common gnd that on 9 August 2004,

when the trial judge found the allegations prowea53(1A) of theCriminal Procedure Ac1986
(NSW), which operated by virtue ef168(2)of thelR Act, gave power to the trial judge to award
costs to the appellants had he made an order disiithe proceedingks1]. There being no
application to amend the charges, the order hetdodrave made was an order dismissing
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proceedings. The orders he actually made were ®tHat the appellants pay fines totall

$121,000 and that they pay the prosecution's chstsonly should those orders be quashed, but
the second respondent should be ordered to pagpielants' costs of the proceedings before the
trial judge. It is true that, as the second respahdubmitted, one point on which the appellants
have succeeded in establishing error arose frorfattiehat the appellants consented to the
prosecution calling Mr Kirk as its own witness. T¢erond respondent also submitted that the
point was not relied on by the appellants in thercbelow 162]. Indeed, it was only relied on in
this Court after the bench drew it to the attentboounsel for the appellants. However, this does
not debar the Court from making the costs ordeckvtiie appellants seek, because they succ
on other points unaffected by this difficulty.

The appellants applied to the Court of Appeal mphoceedings determined on 3 July 2008 fol
costs order they now seek. The second respondienénerged nor cited any authority for the
proposition that even if the appellants had beecessful in obtaining from the Court of Appeal
an order of certiorari quashing the trial judgetens, they would not have been entitled to ann
that the second respondent pay the costs of throseguings. It thus in substance consented to the
costs order that was sought by the appellants.

The second respondent did not submit that tre mppropriate course is for this Court to remit t
the Industrial Court the question of what costsoghould be made in relation to the trial. In
proceedings which took a less oppressive coursetiiese have done, that may be the correct
approach. But since the proceedings have beenmessgive that, for reasons given above, they
should be dismissed, it is desirable for this Ctwutiring complete finality by dealing with the
appellants' costs of them as well by ordering thatsecond respondent pay them.

Costs of the Court of Appeal proceedings termimgatin 30 June 2006n relation to the second
guestion, no argument was put to suggest that mtipction should be drawn between the cost
the proceedings before the Court of Appeal whichtéeits orders of 30 June 2006 and the costs of
the Court of Criminal Appeal proceedings. They weeard with the application to the Court of
Appeal in a single day, dealt with in the same padgt and dismissed by an order made on the
same day. Those costs should be paid by the seespdndent. The Court of Appeal followed its
normal approach of "restraint" towards the Indast@ourt — an approach by which the Court of
Appeal permits the Full Bench to determine juriidital questions before examining them for
itself. There is no doubt that the course adoptethé Court of Appeal was encouraged by the
second respondent. Before the Full Bench it addhttiat "we did submit before the Court of
Appeal that the [appellants] could still come bé&xkhis Court and bring [their] appeal”. In the
Court of Appeal the view was expressed that it wawdt be futile to allow the Full Bench to
consider an appeal despite the state of the atidsm the Industrial CoJ63]. That expectation
was dashed when the second respondent opposerhtiidog the Full Bench of an extension of
time and the Full Bench, before extending time anlgelation to one ground of appeal, accepted
the submissions of the second respondent in thenfimlg word$164]:

"Whilst it may be accepted that it was open to[#ppellants] in February 2005
to choose to pursue their relief through the CotiAppeal rather than via an
appeal to the Full Bench ..., the [appellants] madalculated, informed choice
in that respect and having failed in their endeavowachieve relief in the Court
of Appeal it is difficult to see why they should pevided with an opportunity
to re-run the whole of their argument in anothacpl”

Whether or not the appellants can be said to hawethe whole of their argument” in the
Court of Appeal, they did not have the benefit abasidered decision by the Court of
Appeal on the merits of the arguments they ranabse the Court of Appeal took the view
that it was the Full Bench which should, at leaghie first instance, consider the merits of
the argument. The effect of the Full Bench's suttsthacceptance of the secc
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respondent’'s submissions was to preclude that @ouantconsidering the merits of tl
appellants' arguments apart from one. The secambnelent also advocated that the Court
of Appeal make the orders adverse to the appelaicsh it made on 3 July 2008. When
tactical decisions by the second respondent ofkindtenjoy several successes but
eventually fail, as they did in this Court, it issf that the second respondent should pay the
appellants' costs of the entire series of procgsdinhe fact that the appellants have never
applied for special leave to appeal against thergrthade is not an obstacle to ordering that
the second respondent pay the appellants' cotite piroceedings before the Court of
Appeal and the Court of Criminal Appeal determined30 June 2006. The reasoning of the
majority indicates that the orders made by thé juidge rest on several injustices. The
various pieces of litigation which the appellangsd instituted since the trial judge fined
them have been directed to overcoming those iggstiThe pieces of litigation amount to
attempts to exhaust all remedies legitimately abdd to the appellants. Among the
consequences of those injustices have been sexbmise costs orders. Now that the
reasoning of the majority has revealed those iigjest the appellants ought to be rendered
free of the detriments flowing from them in therfoof costs orders suffered in the course of
attempts to remedy the injustices.

132. Costs of the Full Bench hearing&he third question should be answered in the affiive. The
costs of the hearings which led to the orders nbgdé&e Full Bench on 15 November 2006 and 8
May 2007 were only incurred because of the coutselmthe Court of Appeal took on 30 June
2006. The course taken by the Court of Appeal ahdlate was a course which the prosecution
urged on the Court of Appeal, and it was an outcamieh the prosecution defended and
attempted to rely on at all later stages. For simiéasons to those stated in relation to the secon
guestion, it is not an obstacle to ordering thatsbcond respondent pay the appellants' costeg of th
proceedings before the Full Bench that, thoughafigellants have filed special leave applications
in relation to them, those applications have netbgranted. The appellants, in their application
disposed of by the Court of Appeal on 3 July 2G@Right an order that the second respondent pay
their costs before the Full Bench. The second medgat did not argue that, and cited no authority
to the effect that, if the appellants had beenmttse successful in obtaining the order of certiora
sought in relation to the Full Bench decisions,dppellants would not be entitled to costs before
the Full Bench.

133. In the circumstances the costs order whiclapipellants seek in this Court is a just one.

134. Costs of the two special leave applicatiohise outstanding special leave applications, toogwe
only made necessary by the decision of the Coutfppieal of 30 June 2006, and by the condu
the second respondent in seeking it. Although tteeapplications must be dismissed because it
IS unnecessary to consider them, the second respbsldould pay the appellants' costs of each of
them.

[1] The name of the Industrial Relations Commissio@aurt Session was changed to the Industrial
Court of New South Wales in 200Bdustrial Relations Ac1996(NSW) ("thelR Act"), s 151Aas
inserted by théndustrial Relations Amendment AQ05(NSW),s 3and Sched 1, cl 4. Although the
relevant prosecutions were commenced before thegehaf name, it will be convenient to adopt the
abbreviation "Industrial Court" throughout thesasens.

[2] TheOccupational Health and Safety A83 (NSW) ("the OH&S Act") was repealed by the
Occupational Health and Safety . 200C (NSW),s 13¢, Sched 1 with effect from 1 September 2
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[3] BHP Billiton Ltd v Schul [2004] HCA 67; (2004) 221 CLR 400 at 4%[55]; [2004] HCA 61

[4] The current provisions appear in thecupational Health and Safety A00Q s 8.

[5] There is no general offence provision in the OH&S$. The penalty specified at the end of ss 15 and
16 has this effect: sé&rimes (Sentencing Procedure) A&99(NSW),s 18.

[6] As an additional penalty for a second offence:QB&S Act, ss 47(2) and 51A.

[7] OH&S Act, s 47(1); and séB Act, s 153(1)(a)The Industrial Court was to be constituted by a
judicial memberIR Act, s 151(1).

[8] (1984) 154 CLR 672:1984] HCA 61.

[9] s 15(2)(a).
[10] s 15(2)(c).

[11] s 15(2)(F)(i).

[12] And see thé®ccupationaHealth and Safety A@00Q s 12.

[13] s 47A.

[14] s 48.

[15] And seeDccupational Healtland Safety Ac200Q s 28.

[16] SeeOccupational Health and Safety AQ85 (Vic), ss 21, 22)ccupational Health, Safety and
Welfare Actl986(SA),ss 1922, Workplace Health and Safefct 1995(Q), ss 26 27; Occupational
Safety and Health Ad1984(WA), ss 1921, 22; Workplace Health and Safety AQ95(Tas),s 9 Work
Health Act(NT), s 29;0ccupational Health an8afety Aci989(ACT), ss 27 28. For current
provisions, se®ccupational Health and Safety A004(Vic), ss 21 22, 23; Workplace Health and
Safety Ac{NT), ss 55, 56, 5AVork SafetyAct 2008(ACT), ss 1415, 21.

[17] Chugg v Pacific Dunlop Lt1990) 170 CLR 249:1990] HCA 41 referring to théOccupational
Health and Safety A 1985 (Vic).

[18] Chugg[1990] HCA 41 (1990) 170 CLR 249 at 260.

[19] OH&S Act, s 47(1)IR Act, s 168(1)

[20] Industrial Relations CommissidRules 199§NSW), r 217B(2)(c), (d) and (e).

[21] Industrial Relations CommissidRules 1996r 217B(3).

[22] Johnson v Millef1937] HCA 77 (1937) 59 CLR 467 at 489 per Dixon[3937] HCA 77.

[23] (1987) 163 CLR 50£[1987] HCA 42
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[24] John L Pty Ltd v Attorne-General (NSW[1987] HCA 4Z; (1987) 163 CLR 508 at 51

[25] John L Pty Ltg1987] HCA 42 (1987) 163 CLR 508 at 519.

[26] John L Pty Ltg1987] HCA 42 (1987) 163 CLR 508 at 520.

[27] De Romanis v Sibrad977] 2 NSWLR 264 at 291-292, referred taJohn L Pty Ltd1987] HCA
42, (1987) 163 CLR 508 at 520.

[28] [1937] HCA 77 (1937) 59 CLR 467 at 486.

[29] [1937] HCA 77 (1937) 59 CLR 467 at 501; and semith v Moody1903] 1 KB 56 at 60.

[30] Johnson v Mille1937] HCA 77 (1937) 59 CLR 467 at 483-484.

[31] The text of the section to which reference is mads inserted in th€riminal Procedure Ac1986
(NSW) by Sched 1, Item 17 of tli&giminal Procedure Amendmefilustices and Local Courts) A2001
(NSW). That provision came into operation on 19iA2002. It is convenient to assume tk&k1of the
Criminal Procedure Agtas thus amended, applied in the present proagediihether it did apply may
depend upon the effect to be given to transitipnavisions of the 200Criminal Procedure Amendment
(Justicesand Local Courts) Aotvhich did not come into force until 7 July 200&¢a commencement of
the relevant proceedings in the Industrial Coliris not necessary to decide these questions.

[32] [1903] 1 KB 56.

[33] Smith v Moody1903] 1 KB 56 at 60 per Lord Alverstone CJ; aré at 61 per Wills J, 63 per
Channell J.

[34] (1938) 38 SR (NSW) 153.
[35] Ex parte Lovell; Re Bucklgit938) 38 SR (NSW) 153 at 169-170.

[36] But seeJohn L Pty Ltd1987] HCA 42 (1987) 163 CLR 508 at 529.

[37] [1937] HCA 77 (1937) 59 CLR 467 at 486.

[38] [1937] HCA 77 (1937) 59 CLR 467 at 495.

[39] As summarised ilVorkCover Authority (NSW) v State Police (NSW)ZN@001) 104 IR 268 at
288-289 [20].

[40] IR Act, s 179(1).

[41] WorkCover Authority of New South Wales v Kirk Grélghdings Pty Ltd2004] NSWIRComm
207, (2004) 135 IR 166.

[42] WorkCover Authority (NSW) v Kirk Group Holdings Rtg [2005] NSWIRComm 1(2005) 137 IF
462.

[43] Pursuant to s 474D of tIiCrimes Ac 190C (NSW)
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[44] Kirk Group Holdings Pty Ltd v WorkCover AuthoritygW [2006] NSWCA 17;; (2006) 6€
NSWLR 151

[45] s 179(5).
[46] s 179(6).

[47] s 188.

[48] [2006] NSWCA 172(2006) 66 NSWLR 151 at 1721].

[49] [2006] NSWCA 172(2006) 66 NSWLR 151 at 1981] and 159 [33] per Spigelman CJ, with
Beazley JA agreeing at 162 [52] and Basten JA auyest 169-170 [83].

[50] [2006] NSWCA 172(2006) 66 NSWLR 151 at 1994] and 162 [46] per Spigelman CJ, with
Beazley JA agreeing at 162 [51] and Basten JA aggexd 169-170 [83] and 185 [156]; and see at 184
[151] per Basten JA.

[51] Kirk Group Holdings Pty Ltd v WorkCover AuthoritygW) (Inspector Child$2006]
NSWIRComm 35; (2006) 158 IR 281 at 29%7].

[52] [2006] NSWIRComm 355(2006) 158 IR 281 at 2920].

[53] [2006] NSWIRComm 355(2006) 158 IR 281 at 2931] and 295 [47].

[54] [2006] NSWIRComm 355(2006) 158 IR 281 at 2988].

[55] [2006] NSWIRComm 355(2006) 158 IR 281 at 293-2942].

[56] Kirk Group Holdings Pty Ltd v WorkCover AuthoritygW)(2007) 164 IR 146.
[57] (2007) 164 IR 146 at 165-166 [57].
[58] (2007) 164 IR 146 at 167 [63].

[59] Kirk v Industrial Relations Commission (NSJ20)08] NSWCA 156 (2008) 173 IR 465 at 4721]
per Spigelman CJ, Hodgson JA and Handley AJA aggeeli

[60] [2008] NSWCA 156(2008) 173 IR 465 at 4724].

[61] [2008] NSWCA 156(2008) 173 IR 465 at 4748].

[62] [2008] NSWCA 156 (2008) 173 IR 465 at 4788]- [39].

[63] See, for exampldRe McBain; Ex parte Australian Catholic Bishops @vance(2002) 209 CLR
372; [2002] HCA 16.

[64] Section 69(3and (4) of that Act provide:
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"(3) It is declared that the jurisdiction of theufdeme Court of New South Wales] to grant any feli
remedy in the nature of a writ of certiorari inahsdurisdiction to quash the ultimate determinatba

court or tribunal in any proceedings if that detieation has been made on the basis of an err@vof |
that appears on the face of the record of the pitings.

(4) For the purposes of subsection (3), the fadbefecord includes the reasons expressed byotiré ¢
or tribunal for its ultimate determination.”

[65] Section 73 provides that "The High Court shalldhaxwisdiction ... to hear and determine appeals
from all judgments, decrees, orders, and sentend@s ... of the Supreme Court of any State".

[66] Forge v Australian Securities and Investments Casiomn[2006] HCA 44 (2006) 228 CLR 45 at
76[63]; [2006] HCA 44.

[67] Forge[2006] HCA 44 (2006) 228 CLR 45 at 763].

[68] "Finality of decisions

(1) A decision of the Commission (however constititis final and may not be appealed against,
reviewed, quashed or called into question by amytaar tribunal.

(2) Proceedings of the Commission (however constifjumay not be prevented from being brought,
prevented from being continued, terminated or dalo question by any court or tribunal.

(3) This section extends to proceedings broughtaourt or tribunal in respect of a decision or
proceedings of the Commission on an issue of falztvo.

(4) This section extends to proceedings broughtaourt or tribunal in respect of a purported deoi®f
the Commission on an issue of the jurisdictionhef Commission, but does not extend to any such
purported decision of:

(a) the Full Bench of the Commission in Court Sassor

(b) the Commission in Court Session if the Full B8enefuses to give leave to appeal the decision.

(5) This section extends to proceedings broughtadourt or tribunal for any relief or remedy, whathy
order in the nature of prohibition, certiorari oandamus, by injunction or declaration or otherwise.

(6) This section is subject to the exercise ofjatrof appeal to a Full Bench of the Commission
conferred by this or any other Act or law.

(7) In this section:
decision includes any award or order."

[69] SeeSZFDE v Minister for Immigration and Citizensk#007) 232 CLR 1892007] HCA 35.

[70] Sawer, "Error of Law on the Face of an Administi@Record", (1956) 8niversity of Western
Australia Annual Law Revie24 at 34-35 ("Sawer").

[71] Sawer at 3!
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[72] Sawer at 3«
[73] Darlow v Shuttlewortti1902] 1 KB 721 at 726 (emphasis added).

[74] The history of the use of certiorari in the 17tBth and 19th centuries is considered in Saweé-at 2
33 and in Gordon, "Quashing on Certiorari for EfroLaw”, (1951) 67.aw Quarterly Review52.

[75] SeeA v New South Walg2007] HCA 10 (2007) 230 CLR 500 at 5324]; [2007] HCA 10.

[76] R v Nat Bell Liquors Ltff1922] 2 AC 128 at 150, citinB v Warnford1825) 5 Dow & Ry 489 at
490.

[77] Nat Bell Liquorg1922] 2 AC 128 at 159.

[78] [1841] EngR 193(1841) 1 QB 66 [113 ER 1054].

[79] Sawer at 34.

[80] [1841] EngR 193(1841) 1 QB 66 at 7413 ER 1054 at 1057].

[81] See, for exampldie Refugee Review Tribunal; Ex parte A&@00] HCA 57 (2000) 204 CLR 82
at 89[5], 91-101 [17]-[42], 143 [170J2000] HCA 57.

[82] Wade ,Administrative Law6th ed (1988) at 293.
[83] [1922] 2 AC 128 at 151-152.
[84] [1968] AC 192 at 234.

[85] Both words are used in the discussion of jurisoin@l error in Evans (eddle Smith's Judicial
Review of Administrative Acti, 4th ed (1980) at 110; see also Woolf, Jowell lae&ueur (eds),
de Smith's Judicial Reviewth ed (2007) at 179-181.

[86] Gordon, "Certiorari and the Revival of Error incFa (1926) 42.aw Quarterly Revie\B21;
Gordon, "The Relation of Facts to Jurisdiction'9Z®) 45Law Quarterly Review59; Gordon, Tithe
Redemption Commission v Gwy", (1944) 60Law Quarterly Revie50; Gordon, "Conditional or
Contingent Jurisdiction of Tribunals", (1960University of British Columbia Law Revied@5; Gordon,
"Jurisdictional Fact: An Answer", (1966) 82w Quarterly Revievi15.

[87] See, for example, "Judicial Review: Constitutioaadl Jurisdictional Fact", (1957) Harvard Law
Review953.

[88] Anisminic Ltd v Foreign Compensation Commis$i®d68] 2 QB 862 at 889.

[89] Baxter v Commissioners of Taxation (NSWP0O7] HCA 76 (1907) 4 CLR 1087 at 1142:907]
HCA 76.See als&\h Yick v Lehme(tL905) 2 CLR 593 at 601-602:905] HCA 22 Gould v Brown

[1998] HCA 6 (1998) 193 CLR 346 at 3795], 440 [178];1998] HCA G Lipohar v The Queefi1999]
HCA 65; (1999) 200 CLR 485 at 5188]; [1999] HCA 65.

[90] 344 US 33 at 39 (195:
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[91] "Judicial Review: Constitutional and JurisdictibRact”, (1957) 7(Harvard Law Revie\953 at
962-963.

[92] (1957) 70Harvard Law Revie®53 at 963.
[93] (1957) 70Harvard Law Revie®53 at 963 (footnote omitted).
[94] R v Hull University Visitor; Ex parte Pad&992] UKHL 12, [1993] AC 682 at 696, 702; Lord

Diplock, "Administrative Law: Judicial Review Rewed", (1974) 3ambridge Law Journ&33 at
242-243.

[95] Houssein v Under Secretary of Industrial Relatiand Technology (NSVA982] HCA 2 (1982)
148 CLR 88 at 92-951982] HCA 2 Hockey v YellanfiL984] HCA 72 (1984) 157 CLR 124 at 130;
[1984] HCA 72 R v Gray; Ex parte MarsfiL985] HCA 67 (1985) 157 CLR 351 at 371-372, 377;
[1985] HCA 67 Public Service Association (SA) v Federated Cldoksbn[1991] HCA 33 (1991) 173
CLR 132 at 141, 149, 165:991] HCA 33 Craig v South Australi§1995)184 CLR 163at 178-179;
[1995] HCA 58 Coal and Allied Operations Pty Ltd v Australian Ustirial Relations Commission
[2000] HCA 47 (2000) 203 CLR 194 at 208-2029]- [32], 226 [78];[2000] HCA 47 Re McBain;

Ex parte Australian Catholic Bishops Confere[2002] HCA 16 (2002) 209 CLR 372 at 439-440
[173], 462-463 [253]-[254]Plaintiff S157/2002 v The Commonwedk0B03) 211 CLR 476 at 507 [79]-
[81]; [2003] HCA 2;Bodruddaza v Minister for Immigration and Multicudél Affairs[2007] HCA 14
(2007) 228 CLR 651 at 6730]; [2007] HCA 14

[96] [1995] HCA 58 (1995) 184 CLR 163 at 177-180. See asta[2000] HCA 57 (2000) 204 CLR
82 at 1411163]; Re Minister for Immigration and Multicultural Affa; Ex parte Miah2001] HCA 22
(2001) 206 CLR 57 at 81-880]- [81]; [2001] HCA 22.

[97] [2000] HCA 57 (2000) 204 CLR 82 at 14163].

[98] [2000] HCA 57 (2000) 204 CLR 82 at 14162].

[99] [1998] HCA G (1998) 193 CLR 346 at 44486].

[100] Craig [1995] HCA 58§ (1995) 184 CLR 163 at 176.

[101] [1995] HCA 58 (1995) 184 CLR 163 at 179.

[102] [1995] HCA 5§ (1995) 184 CLR 163 at 179-180.

[103] [1995] HCA 5§ (1995) 184 CLR 163 at 180.

[104] [1995] HCA 58 (1995) 184 CLR 163 at 179.

[105] [1995] HCA 5§ (1995) 184 CLR 163 at 179.

[106] Aronson, "Jurisdictional Error without the Tearsi'Groves and Lee (edfAustralian
Administrative Law: Fundamentals, Principles andcbmes, (2007) 330 at 335-336.

[107] [1995] HCA 5§ (1995) 184 CLR 163 at 177.

[108] [1995] HCA 5¢, (1995) 184 CLR 163 at 17
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[112] [1985] HCA 67 (1985) 157 CLR 351 at 371.
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[117] [1922] 2 AC 128 at 162-165.
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Yelland[1984] HCA 72 (1984) 157 CLR 124 at 131, 143.
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